LAPIN YLIOPISTO
UNIVERSITY OF LAPLAND

University of Lapland

This is a self-archived version of the original article. It may differ somewhat from
the publisher’s final version, as the self-archived version is typically the
accepted author manuscript.

ILO Convention No. 169 in a Nordic Context with

Comparative Analysis
Joona, Tanja

Published: 01.01.2012

Citation for pulished version (APA):
Joona, T. (2012). ILO Convention No. 169 in a Nordic Context with Comparative Analysis: An Interdisciplinary
Approach. [Doctoral Thesis, Faculty of Social Sciences]. Lapin yliopisto.

Download date: 15. Jul. 2025



Juridica Lapponica
37

ARKTIS






JURIDICA LAPPONICA 37

Tanja Joona

ILO Convention No. 169

in a Nordic Context with Comparative Analysis:
An Interdisciplinary Approach

Academic dissertation to be publicly defended under permission of the
Faculty of Social Sciences at the University of Lapland in the
Polarium  eatre of Arktikum House (Pohjoisranta 4, Rovaniemi) on
Saturday 25th of February 2012 at 12 o’clock.

wP LAPLAND UNIVERSITY PRESS
LAPIN YLIOPISTOKUSTANNUS
University of Lapland
Rovaniemi 2012






JURIDICA LAPPONICA 37

Tanja Joona

ILO Convention No. 169

in a Nordic Context with Comparative Analysis:
An Interdisciplinary Approach

IUP LAPLAND UNIVERSITY PRESS
LAPIN YLIOPISTOKUSTANNUS

Rovaniemi 2012



University of Lapland, Faculty of Social Sciences

© Tanja Joona

Cover:
Reetta Linna

Layout:
Taittotalo PrintOne, Helsinki

Sales:
Academic and Art Bookstore Tila
PO. Box 8123
-96101 Rovaniemi
phone +358 40 821 4242
fax +358 16 362 932

publications@ulapland.
www.ulapland. /LUP

University of Lapland Printing Centre, Rovaniemi 2012

ISSN 0783-4144
ISBN 978-952-484-517-5



Abstract

Tanja Joona

ILO Convention No. 169 in a Nordic Context with Comparative Analysis:
An Interdisciplinary Approach

Rovaniemi: University of Lapland, 2012, Juridica Lapponica 37
Dissertation: University of Lapland

ISSN 0783-4144

ISBN 978-952-484-517-5

In Finland, the discussion surrounding the historical land rights of the indigenous
Saami and the possible rati cation of International Labour Organization (ILO) Con-
vention No. 169, concerning the rights of indigenous peoples, has been debated for
along time.  is academic study uses practical examples in evaluating its potential
rati cation and the possible e ects that this could have on, for example, persons prac-
ticing traditional livelihoods in northern areas. To date, 22 countries, most of which
are located in Latin and South America, have rati ed the Convention.

is dissertation, a study in the elds of international law and international rela-
tions, focuses on indigenous peoples and their special rights to land. As an interdisci-
plinary study, it adopts a comparative perspective in examining ILO Convention No.
169 with regard to the Nordic countries — especially Finland, Sweden and Norway.
Particular importance has been placed on evaluating the reporting processes related
to the Convention’s rati cation.  ese reports are examined by the Committee of
Experts in the ILO (CEACR) and, thus, mostly represent interesting and valuable
Latin American examples.

Although ILO Convention No. 169 deals with a variety of indigenous peoples’
issues — education, culture, health care, and working conditions, among others — this
dissertation primarily focuses on Articles 13-19 regarding rights to land.  ese articles,
especially Article 14, have have been a central obstacle for both states considering
rati cation, as well as states that have already rati ed the Convention. Article 14 re-
quires states to “recognise the ownership and possession of the peoples concerned over
the lands which they traditionally occupy.” Two themes arise within the context of
this study: the rst theme examines the land rights articles of ILO Convention No.
169, while the second theme concentrates on the subjects, or bene ciaries, of those
rights.  ese are placed within the broader theoretical context of the study through
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the explanation of the system of state sovereignty at the beginning of the thesis. e
concluding chapter presents liberal perspectives on human rights. It may also be
argued that indigenous peoples’ claims to prior and continued sovereignty, over their
territories, question the source and legitimacy of state authority.

On the basis of the presented research, the nal part of the dissertation provides
recommendations and suggestions on how Finland could further proceed with issues
related to Saami peoples’ rights to traditionally occupied lands and water, as well as
the possibility of ratifying ILO Convention No. 169. Fundamental questions include
issues related to land rights, the identi cation of and questions related to land, owner-
ship, as well as the subjects of these rights.

Keywords: ILO Convention No. 169, sovereignty, self-determination, indigenous
peoples, land rights
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Tutkimuksen taustalla on Suomessa pitk&an kéyty keskustelu toisaalta Lapin historial-
lisista maaoikeuksista ja toisaalta Kansainvalisen Tydjérjeston (ILO) alkuperéiskansoja
koskevan sopimuksen No. 169 rati oinnista. Tutkimuksessa tarkastellaan kdytdnnon
esimerkkien kautta, mitd mahdollinen rati ointi voisi tarkoittaa Pohjoismaissa esi-
merkiksi perinteisten elinkeinojen, kuten poronhoidon kannalta.

Tutkimus on poikkitieteinen ja kuuluu sekd kansainvélisten suhteiden ettd kan-
sainvélisen oikeuden piiriin. Se tuottaa uutta ja ajankohtaista tietoa alkuperdiskan-
sojen maa- ja vesioikeuksiin liittyvistd poliittisista ja oikeudellisista ulottuvuuksista,
tarkastelee kriittisesti perinteistd valtiosuvereniteettia, valtiosopimusten sitovuutta ja
noudattamista, seké sité poliittista areenaa, jossa valta, taloudellinen hyoty ja vetoa-
minen esim. ihmisoikeuksiin ndyttelevét suurta roolia.

Tutkimus muodostuu johdantoluvusta sekd viidestd erikseen julkaistusta artikkelista,
jotka tarkastelevat ILO-sopimuksen No. 169 rati ointi- ja implementointiongelmia
kolmessa Pohjoismaassa: Norjassa, Ruotsissa ja Suomessa. Tutkimus valottaa 1LO-
sopimukseen liittyvid ongelmia jo rati oineissa Latinalaisen Amerikan maissa lahinnd
sopimukseen liittyvdn raportointimenettelyn kautta. 1LOn asiantuntijakomitealle
(CEACR) tapahtuvan raportoinnin myota valtiot sitoutuvat noudattamaan sopi-
muksen siséltod sekd lainsaddannossé ettd kaytdnnon tasolla. Vaikka sopimus sédtelee
alkuperéiskansojen oikeuksista monilla eldmdn eri alueilla, tdssa tutkimuksessa on
keskitytty erityisesti maaoikeuksista séateleviin artikloihin, sekd ndiden oikeuksien
subjekteihin.

Tutkimus nékee alkuperéiskansat aktiivisina poliittisina toimijoina valtioiden
rinnalla ja tarkastelee tat4 toimijuutta tekijang, joka vaikuttaa maa- ja vesioikeuksista
kaytavadn keskusteluun. ILO-sopimuksen No. 169 on rati oinut vain 22 valtiota,
joista suurin osa on Latinalaisen Amerikan maita. Pohjoismaista Norja ja Tanska ovat
sopimuksen rati oineet, Suomessa ja Ruotsissa harkitaan sitd. Suurimpana ongelma-
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na nahdaan ILO-sopimuksen vaatimus omistus- ja hallintaoikeuden myontédmisesté
alkuperdiskansojen perinteisesti asuttamille alueille.

Kansainvélisen oikeuden ja kansainvalisten suhteiden tieteenaloilla on hyvin va-
han tutkittu sitd, mitd kansainvéliset sopimukset voimaanastuttuaan todellisuudessa
merkitsevat ja millaisia kdytdnnon muutoksia esimerkiksi lainsdddantdon tarvitaan.
Sopimus pyrkii joustavuudellaan ottamaan huomioon kunkin maan erityisolosuhteet,
mutta tarkkaa tietoa ei ole siitd, mitké ovat ne tosiasialliset velvoitteet, joihin valtio
sitoutuu sopimusta rati oidessaan. Tutkimuksessa asiaa on pyritty selvittdmaan arvioi-
malla niit4 ILO:n kannanottoja, jotka liittyvét sopimuksen jo rati oineiden valtioiden
taytantdonpanoprosesseihin.

Tutkimuksen painopisteessa ovat erityisesti Arktiset alkuperéiskansat, jotka ovat
nousseet poliittisesti aktiivisiksi maa- ja vesioikeuksiin liittyvissa kysymyksissa. Laa-
jemmin asia voidaan ymmartaa huolena ympadristdsta ja sen muuttumiseen liittyvista
tekijoista. Poliittisessa paatoksenteossa sivuun jédvat kuitenkin valitettavan usein
tavalliset, perinteisid elinkeinoja harjoittavat ihmiset, joille oikeudet maihin ja vesiin
ovat pitkalti mahdollisuus selviytya ja erityisesti siirtda perinteité tuleville sukupolville.
Tutkimus tarkastelee 1LO-sopimuksen No. 169 tuomia mahdollisuuksia Kriittisesti
ja arvioi sen merkitysté alkuperdiskansojen maaoikeuksien tosiasiallisena turvaajana.

Avainsanat: ILO Convention No. 169, sovereignty, self-determination, indigenous
peoples, land rights



Kulnasatz/My reindeer/Juokse porosein

Kulnasatz nirdsam &gas joa audas jordee sade
Nurte véta valges skade
Abeide kockit laidiede
Fauruogaidhe sadiede
Alld momiaiat kuckan Kaigavarre
Patza buarest Kalluejaur tuuni
Made pati millasam
Kaigavanaide vaiedin.

Kulnasatz, pieni poroseni,
meidéan on kiirehtiminen ja nopeasti
matkaa tekeminen eteenpdin.
Suot ovat suuria aapoja, niin ettd laulumme loppuvat.

Al esta meita Kaigavaara, hyvasti sinulle, Kelujarvi.
Paljon ajatuksia nousee mieleeni ajaessani Kaigavuomaa pitkin.
Poroseni, rientdkddmme nopeammin, niin suoritamme tyémme

pikemmin ja saavumme sinne, mihin aioimme.

is poem or joik was rst published in 1673 by Johannes Schef-
ferus in his book, Lapponia. e joik was given to him by a Lapp
boy called Olaus Sirma from Orajérvi, Kemi Lappland. e joik
was usually sung in winter time when being pulled by a reindeer.
e joik later became a popular Christmas song.
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PART | Introduction and Background for the Thesis

Part | contains an introduction to the thesis. It presents the theoretical framework, objec-
tives and methodological issues, as well as an overview of the relevant political and legal
research, in the respective elds, with respect to ILO Convention No. 169 and indigenous
peoples land rights. e objective of this thesis is twofold. e rst, in brief, aims to
analyse the e ects of the rati cation of ILO Convention No. 169 on domestic legal and
political practices. e second compares the situation in Finland to that in other countries.
Part | of the thesis introduces the theoretical framework underpinning the study, which
re ects the approaches of the two disciplines used in this thesis: international relations
and international law. e theoretical background is necessary in order to provide a better
understanding of and background to the complex issues related to indigenous peoples’
rights to land. Among other things, traditional state sovereignty might be challenged by
indigenous peoples’ demands for greater self-determination over their traditional terri-
tories. It is also important to highlight the dichotomy between the subjects and objects
of international law, a distinction which becomes highly relevant in the context of ILO
Convention No. 169 when determining the bene ciaries of the land rights articles of the
Convention. isisamultidimensional question touching upon very delicate issues, such
as land as the foundation for the identity of many indigenous peoples.

1.1 Introduction

For thousands of years, the indigenous Saami have lived in the area that is now known
as Norway, Sweden, Finland, and Kola - Russia and which has been claimed by the
respective states. It is widely recognised that the Saami in Sweden-Finland had a right
to their land and water that was comparable to ownership.! ey inhabited an area
called “Lapland” and were called “Lapps” by others.? In 1673 and 1695, King Carl XI
promulgated the Settlement Bill of Lapland, which allowed other people to cross the
border of Lapland? to settle there.  is was the beginning of colonisation, assimilation
and integration. It was also the beginning of several con icts of interests that have

1 See the article forming part of this study: Joona Tanja and Joona Juha: e Historical Basis of Saami Land Rights in
Finland and the Application of ILO Convention No. 169, published in the Yearbook of Polar Law, Volume 3, 2011.

2 Indigenous peoples of Northern Fennoscandia were previously called Lapps. Lapp is an old exonym, a name used by
others. Historically, it is closely associated with the term Lapland (Lapponia in Latin) used to refer to the area. See more ibid.

3 e historical area of Lapland was separated by the Lappland border from the area around the Gulf of Bothnia.
Historical Lappland was administratively divided into six separate areas: Angermanland, Ume, Pite, Lule, Torne and Kemi
Laplands.  ese were in turn divided into Lapp villages, which were further subdivided between clans and families into
inherited lands, later known as Lapp tax lands. See more ibid.
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since arisen between the di erent parties. Over the years — from the mid-17t" century
until late into the 20" century — the state actively encouraged settlers, as well as others,
to cultivate areas that the Saami previously had exclusive use of for reindeer herding,

shing, and hunting. s led to competition for land and subsequent con icts.*
Over 300 years later, the Nordic States have initiated the reconciliation process with
relatively small steps. e process began in the 1970s with United Nations’ studies
and reports on the rights of indigenous peoples and the drafting of a declaration in
the mid-1980s (UNDRIP). e revision of ILO Convention No. 107, at the end of
the 1980s, led to the establishment of an international convention, ILO Convention
No. 169, concerning the rights of indigenous peoples.® It should, however, be pointed
out that for most of the peoples, reconciliation has come too late. With the help of the
Lutheran church, the state has actively rooted out these peoples’ languages, cultural
heritage, livelihoods, land and water, as well as their most important quality, their
identity. An additional and important step forward has been the Draft Nordic Saami
Convention. isisa proposed international agreement among Norway, Sweden, and
Finland that would recognise Saami rights to self-determination as a distinct people,
as well as the authority of the national Saami Parliaments, without infringing on the
sovereign rights of the three signatory states.®  us far, the negotiations have only
slowly progressed and it remains to be seen how things will evolve.

Indigenous peoples’ right to their traditionally occupied lands and water areas, as
well as other natural resources, is an important and controversial issue in contemporary
international politics and law.  ere is a delicate balance between the sovereignty and
territorial integrity of states, on the one hand, and the promotion and protection of
minority culture and identity, on the other. e Nordic countries, especially Nor-
way, Sweden and Finland, have faced a situation where traditional state sovereignty
and indigenous peoples’ demands for greater self-determination have compelled the
states to investigate and clarify issues related to land rights. e debate on indigenous
ownership of northern lands appears to be an inexhaustible topic with an endless
number and variety of legal and political pro and con arguments. Over the years,
these arguments have become mixed in many ways and the crucial starting point is
now di cult to trace.

4 See SOU 1999:25, Samerna — ett ursprungsfolk i Sverige, Fragan om Sveriges anslutning till ILO:s konvention nr
169. Betdnkande av Utredningen om ILO:s konvention nr 169. Stockholm 1999, 23-33.

5 ILO Convention No. 169 from 1989 concerning Indigenous and Tribal Peoples in Independent Countries. Place:
Geneva, Session of the Conference: 76, Date of adoption: 27 June 1989. Came into force 5™ of September 1991. Here-
inafter ILO Convention No. 169 or Convention No. 169.

6  See more for example: Mattias Ahrén, Martin Scheinin, John B. Henriksen. e Nordic Sami Convention: Interna-
tional Human Rights, Self-Determination and other Central ProvisionsGaldu Céla — Journal of Indigenous Peoples Rights
N o. 3/2007.
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is academic dissertation, titled ”ILO Convention No. 169 in a Nordic Context
with Comparative Analysis: An Interdisciplinary Approach”, represents a study in
the elds of international law (IL) and international relations (IR) with a focus on
indigenous peoples and their special rights to land.  is interdisciplinary study adopts
a comparative perspective in regard to the most important convention dedicated to
indigenous peoples, International Labour Organization Convention (ILO) No. 169
concerning the rights of Indigenous peoples (hereinafter ILO Convention No.169,
or Convention No. 169). e Convention has been rati ed by 22 countries,” of
which two — Norway and Denmark — are Nordic countries. Sweden and Finland
are currently considering rati cation. However, the main obstacles are related to
the land rights articles of the instrument; Article 14 requires states to recognise the
rights of ownership and possession of the peoples concerned to their traditionally oc-
cupied lands.®
Globally, Norway was the rst country to ratify ILO Convention No. 169; it did so
in 1990. In conjunction with the rati cation, the Norwegian Government’s assessment
was that the Saami usufructuary right to land in Norway, applicable at the time, satis-
ed the conditions of the Convention. Later, the Samerettsutvalget, the Royal Sami
Rights Commission, appointed by the Norwegian Government, came to a di erent
conclusion. In 2005, a Finnmark Act was approved by the Stortinget (Norwegian
Parliament), which reorganised the land rights situation in Finnmark county.® e
arrangement has prompted a wide variety of feedback and the issue (ownership) does
not appear to have been nally resolved in Norway.°
AsinFinland, in the recent past, the Governments of Sweden have expressed a desire
to be able to ratify ILO Convention No. 169, which is a matter of some importance
for the country’s indigenous peoples. Sweden, like Finland, has a long tradition of
commitment to weak, disadvantaged groups and has acceded to all key international
treaties, which seek to protect minority groups. In international terms, respect for the
traditional ways of life of the indigenous peoples of the world has grown in recent
years. It is clear that the Saami, located within these countries, should be given the
opportunity to develop within the framework of their own culture. e Swedish Saami
urge Sweden’s rati cation and have, in highly unfavourable terms, pointed out the
injustice of a system in which they do not have full control over their own hunting

7 Others: Argentina 2000, Bolivia 1991, Brazil 2002, Colombia 1991, Chile 2008, Costa Rica 1993, Dominica 2002,
Ecuador 1998, Fiji 1998, Guatemala 1996, Honduras 1995, Mexico 1990, Netherlands 1998, Paraguay 1993, Peru 1994,
Bolivarian republic of Venezuela 2002, Nepal 2007 and Spain 2007, Central African Republic 2010, Nicaragua 2010.

8 ILO Convention No. 169, Article 14.

9  See more on the Finnmark Act, access at www. nnmarksloven.no, Justis og Politidepartement i Norge. Accessed
11.4.2011.

10 Seemore Strom-Bull Kirsti, Historisk fremstilling av retten til - ske i havet utenfor Finnmark, NOU 2008; Strom-Bull
Kirsti, Finnmarksloven - Finnmarkseiendommen og kartlegging av rettigheter i Finnmark, Lov og Rett 2007.
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and shing rights. In the late 1990s, the Swedish Rapporteur Sven Heurgren arrived
at the conclusion that the strong protection under law, in regard to reindeer herding
and use of land, would satisfy the minimum conditions of the land rights articles of
Convention No. 169.1* However, the Swedish state has recently not proceeded with
the rati cation process.

A major trend in contemporary political systems is the proliferation of di erent kinds
of governance structures that recognise the unique position of indigenous peoples. e
trend has brought a diversity of new agreements and institutions. Indigenous peoples
worldwide are ghting for land and self-determination rights, which culminated in
the adoption of the rst truly universal legally relevant instrument focusing on in-
digenous peoples and their self-determination, the UN Declaration on the Rights of
Indigenous Peoples (UNDRIP).%? Indigenous peoples’ aim is to regulate their a airsin
their own way in order to survive as culturally distinct peoples, mostly within nation
states. Fundamental questions arise concerning the limits of state sovereignty and the
content of the highly and emotionally debated indigenous right to self-determination.

e thesis presents di erent structural models for land management, especially in
Latin America. e comparison to Nordic situations is considered valuable because
of the di erence between the approaches. In some areas, legal titles to land have, to a
large extent, been secured and, now, the major challenge is the defence and manage-
ment of those territories. In other places, the legal recognition of territories, or other
forms of protection, is still far from being a reality. However, the objectives remain
the same and the recognition of indigenous peoples’ rights to their land and resources
is considered to be a fundamental global responsibility when it comes to safeguarding
cultural diversity and the right and possibility of all peoples to determine their own
future.

At times, the study refers to the Draft Nordic Saami Convention®, as it poses chal-
lenges to nation states that are similar to those encountered in the implementation
of ILO Convention No. 169. e Draft mainly is referred to in situations related to
the issue of the subject of rights, which is covered by Article 4. e issue is crucial
as it is the basis for other rights within the Draft. e same question - Who actually
has these rights? - may also be asked in regard to ILO Convention No. 169. e

11 SOU 1999:25, Samerna — ett ursprungsfolk i Sverige, Fragan om Sveriges anslutning till ILO:s konvention nr 169.
Beténkande av Utredningen om ILO:s konvention nr 169. Stockholm 1999.

12 Adopted by General Assembly Resolution 61/295 on 13 September 2007. http://www.un.org/esa/socdev/unp i/en/
drip.html Accessed 16.5.2011.

13 e Draft Nordic Saami Convention is a Convention submitted by an expert Committee to the Nordic Governments
and the Saami Parliaments in October 2005, the text in English can be found at: http://www.regjeringen.no/upload/BLD/
Nordic%20Sami%20Convention.pdf, Accessed 1.3.2011. See more: Koivurova Timo, “ e Draft Nordic Saami Conven-
tion: Nations Working Together” International Community Law Review 3 (2008): 279-293; Ahren Mattias, Scheinin
Martin, Henriksen John B., “ e Nordic Saami Convention: International Human Rights, Self-determination, and other
Central Provisions” Galdu Cala: Journal of Indigenous Peoples Rights (2007).
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answer is, by no means, a simple one and will be analysed in more detail in the fol-
lowing chapters.

is introduction sets out to clarify certain concepts, despite further clari cation
below and in the individual articles. However, several issues must be mentioned in
regard to terminology. e relationship between IL and IR is rather carefully examined
in order to provide the reader with a better understanding of this relationship and
how it actually a ects the language in which indigenous peoples’ rights have been
articulated in legal and political spheres. However, it is impossible to write on such
subjects without running into the serious risk of o ending peoples. Language has
become a mine eld of con icting use and interpretations.  ere are few, if any, terms
that may be comfortably use. e content of the concepts that I have chosen to apply
in this study is explained and only describes my outlook. Di erent interpretations
may also exist as well.

1.1.1 Human Rights and ILO Convention No. 169

Human rights are “rights and freedoms to which all humans are entitled.” Proponents of
the concept usually assert that everyone is endowed with certain entitlements merely
as a result of being human.* Human rights are, thus, conceived in a universalist and
egalitarian manner. Such entitlements may exist as shared norms of actual human
moralities, as justi ed moral norms or natural rights supported by strong reasons, or
as legal rights either at a national level or within international law.*> However, there
IS no consensus as to the precise nature of what should or should not be regarded as a
human right in the preceding sense. e abstract concept of human rights has, thus,
been a subject of intense philosophical debate and criticism.®

e human rights movement has it roots in the aftermath of the Second World
War. Initially developing as a discussion, the Universal Declaration of Human Rights
was subsequently adopted on December 10™", 1948. e preamble of the Declaration
emphasises that the “recognition of the inherent dignity and of the equal and inalien-
able rights of all members of the human family is the foundation of freedom, justice
and peace in the world.”*” Moreover, in contrast to most international regimes, hu-
man right regimes are primarily not designed to regulate policies arising from societal
interactions across borders, but to hold governments accountable for purely internal
activities. According to Moravcsik, in contrast to most international regimes, human

14 Feldman, David. Civil Liberties & Human Rights in England and Wales. Oxford University Press, 2002, 5.

15 Nickel, James. “Human Rights”. In trse, Edward N.. e Stanford Encyclopedia of Philosophy. http://plato.stanford.
edu/archives/spr2009/entries/rights-human/, 2009.

16 ibid.
17 http://www.un.org/en/documents/udhr/
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rights regimes are generally not enforced by interstate action. Instead, such regimes lie
in their empowerment of individual citizens to bring suit to challenge the domestic
activities of their own government.:®

In recent years, international bodies that have been mandated with the protection
of human rights -- the UN Committee on the Elimination of Racial Discrimination
(CERD), the UN Human Rights Committee (HRC), the International Labour Or-
ganization’s Committee of Experts (CEACR) and the Inter-American Commission on
Human Rights (IACHR) -- have paid particular attention to indigenous peoples rights.

ese bodies have contributed to the progressive development of indigenous rights
by interpreting the general application of human rights instruments in a manner that
accounts for and protect the collective rights of indigenous peoples.*® Even the African
Commission on Human and Peoples’ Rights (ACHPR), by far the weakest human
rights body, began addressing indigenous peoples’ rights by taking the important step
of establishing a working group on indigenous peoples in Africa.?

According to Mackay, indigenous peoples throughout the world are su ering
the serious abuse of their human rights. In particular, they are experiencing heavy
pressure on their lands from logging, mining, roads, conservation activities, dams,
agribusiness and colonisation.?*  ese are also common threats to the Saami people
who are confronted with problems related to competing land use forms in northern
Fennoscandia. Although many states have laws that recognise and protect indigenous
peoples’ rights, to varying degrees, these laws are often violated and con icts occur
between the di erent stakeholders. In some other cases, adequate laws are not in place.
Mackay also notes that, in many states and under international human rights law,
national laws are inconsistent with the binding obligations of these same states.  is
poses an enormous challenge to these countries.?

e International Labour Organization (ILO), a specialised agency of the United

18 Moravcsik Andrew, e Origins of Human Rights Regimes: Democratic Delegation in Postwar Europe. In Beth A.
Simmons and Richard H. Steinberg (eds.) International Law and International Relations, Cambridge University Press,
2006. See also Shaw Malcolm N. International Law, Fourth Edition, Cambridge University Press, 1997. See also Steiner
Henry J. International Protection of Human Rights in Malcolm D. Evans, International Law, Oxford University press,
2003; Moyn, Samuel, e Last Utopia: Human Rights in History, Harvard University Press, 2010.

19 Instruments of general application refer to those human rights instruments applying to all persons rather than instru-
ments focused exclusively on the rights of indigenous peoples.

20 African Commission on Human and Peoples’ Rights, Resolution on the Rights of Indigenous People/Communities in Africa,
Cotonou, Benin, 6 November 2000. e mandate of the Working Group is described in the resolution as to: ‘examine the
concept of indigenous people and communities in Africa; study the implications of the African Charter on Human Rights
and well being of indigenous communities especially with regard to: the right to equality (Articles 2 and 3) the right to
dignity (Article 5) protection against domination (Article 19) on self-determination (Article 20) and the promotion of
cultural development and identity (Article 22); [and to] consider appropriate recommendations for the monitoring and
protection of the rights of indigenous communities’.

21 Fergus Mackay, A Guide to Indigenous Peoples’ Rights in the International Labour Organization. Forest Peoples
Programme, Stratford Road, 2002, 3.

22 ibid.
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Nations, has developed international agreements and mechanisms designed to address
these very real problems.  ese agreements place binding obligations on the states that
have rati ed them. e ILO has also established a procedure that allows indigenous
persons to complain if they believe that their state is not ful lling these obligations. e
ILO’s Governing Body is competent in receiving and reviewing such complaints. It has
examined a number of past cases involving indigenous peoples, which have resulted
in the jurisprudence recognising indigenous rights. Part two of the thesis will present
further information on the history of the ILO with regard to indigenous peoples’
rights as well as the structure of the organisation in this regard. It will also examine the
complaints received by the Governing Body in the case of ILO Convention No. 169.
Even though this study only concentrates on the legally binding convention dedi-
cated to indigenous peoples’ rights, there are other relevant international instruments,
binding and non-binding, which also have e ects on the rights of indigenous peoples.
ese include:

o] e International Covenant on Civil and Political Rights (ICCPR) 1966

] International Covenant on Economic, Social and Cultural Rights (ICESCR)

ol e Convention on the Elimination of All Forms of Racial Discrimination
(CERD) (adopted 1966, entry into force: 1969)

ol e Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW) (adopted 1979, entry into force: 1981)

ol e UNESCO Convention against Discrimination in Education. Adopted
by the General Conference at its eleventh session, Paris, 14 December 1960

o] e UNESCO Declaration on Race and Racial Prejudice. Adopted and pro-
claimed by the General Conference of the United Nations Educational, Scien-
ti cand Cultural Organization at its twentieth session, on 27 November 1978

ol e UNESCO Convention on the Protection and Promotion of the Diversity
of Cultural Expressions. Adopted by the General Conference, October 2005.

ol e United Nations Convention Against Torture (CAT) (adopted 1984, entry
into force: 1984)

ol e Convention on the Rights of the Child (CRC) (adopted 1989, entry into
force: 1989)

ol e Convention on the Rights of Persons with Disabilities (CRPD) (adopted
2006, entry into force: 2008)

ol e International Convention on the Protection of the Rights of All Migrant
Workers and Members of their Families (ICRMW or more often MWC)
(adopted 1990, entry into force: 2003)

23 ibid.
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o e United Nations Declaration on Indigenous Peoples. (UNDIP) Adopted
by General Assembly Resolution 61/295 on 13 September 2007

ere are also many considerable cases worldwide concerning indigenous peoples’
lands and territories. However, due to spatial limitations, these are not examined in
detail in thiswork .  ose directly referring to ILO Convention No. 169 are discussed
in chapter 2.1.4, and certain others are taken up when relevant.

Research Questions

e purpose of this study is to evaluate how four (three)? similar Scandinavian coun-
tries have had di erent views about the most important convention concerning the
indigenous peoples. e research problem can be de ned in terms of three questions:
1) How have ILO Convention No. 169 and/or land rights been recognised in Finland
and in Sweden? How does this recognition compare to countries, especially Norway and
Denmark, which have already rati ed the Convention? 2) How are the provisions of ILO
Convention No. 169 interpreted and incorporated in the domestic legal and political prac-
tices of states? And 3) What do/could certain important concepts of ILO Convention No.
169 mean in practice, especially in the Finnish case when taking into consideration the
historical information of these issues?? In particular, I will aim to highlight the national
discussions and di erent interpretations of the Convention, which are identi ed in
the reports submitted by states to the Committee of Experts (CEACR).

I am especially interested in the implementation of the Convention, the di erent
possessive and administrative models developed in regard to land rights and indigenous
peoples’ possibilities to in uence matters in the focal countries. e implementation
has, in many cases, been a political process aiming to reconcile di erent points of
views. Consensus is di cult to nd in cases where stakes are high and actors have
very di erent goals.

Main Argument of the Work

Two themes arise within the context of this study: the rst are the land rights articles
of ILO Convention No. 169 and the second are the subjects, or bene ciaries, of
those rights.  ese two themes are placed within the broader context of the study
through the explanation of the system of state sovereignty at the beginning of thesis.

24 Mainly Finland, Sweden and Norway with their relationship with the Saami, but also Denmark as it has rati ed the
ILO Convention No. 169.
25 eg “the rights of ownership and possession (14.1)”, “lands which they traditionally occupy, ”Identi cation of lands”
(14.2.)"resolve land claims”
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e concluding chapter presents the liberal perspectives on human rights. It can be
argued that indigenous peoples’ claims to prior and continued sovereignty over their
territories question the source and legitimacy of state authority.

Although it does not grant the right to self-determination, it may be argued that ,
where rati ed, Article 14 of ILO Convention No. 169 will challenge the sovereignty
of the state concerned. s requires states to recognise the ownership and possession
of traditionally occupied lands by the peoples concerned. As the knowledge of the
particular consequences associated with rati cation are based on the individual situ-
ations of each ratifying state, it is di cult to estimate the practical meaning of the
Convention’s land rights provisions.  ere are diverse existing forms of ownership
among indigenous peoples and di erent national legal systems. However, Articles 34
and 35 of the Convention require that:

the nature and scope of the measures to be taken to give e ect to this
Convention shall be determined in a exible manner, having regard to
the conditions characteristic of each country, and that the application of
the provisions shall not adversely a ect rights and bene ts of the peoples
concerned pursuant to other Conventions and Recommendations, interna-
tional instruments, treaties, or national laws, awards, custom or agreements.

It must be recognised that the concepts of “land rights/land ownership” and “self-
determination” are separate concepts and rights but are often interlinked. It is rela-
tively obvious that the rights to land and resources are the key questions for many
of the world’s indigenous peoples.  ose rights are regarded as an integral part of
their right to self-determination. According to Henriksen, indigenous peoples right
to freely dispose of their own natural wealth and resources may, however, often be a
threat to states that oppose the international recognition of indigenous peoples’ right
to self-determination and fear the simultaneous loss of political power.” Often, there
are large state economic interests that are located in indigenous peoples’ territories.
Consequently, these prevent states from recognizing those peoples rights.

26  Article 26 of the UNDRIP

1. Indigenous peoples have the right to the lands, territories and resources which they have traditionally owned, occupied
or otherwise used or acquired.

2. Indigenous peoples have the right to own, use, develop and control the lands, territories and resources that they possess by
reason of traditional ownership or other traditional occupation or use, as well as those which they have otherwise acquired.
3. States shall give legal recognition and protection to these lands, territories and resources. Such recognition shall be
conducted with due respect to the customs, traditions and land tenure systems of the indigenous peoples concerned.

27 e economic or resource dimension of the right of self-determination is emphasized in common paragraph 2 of
Article 1 of the Covenants: “ All peoples may, for their own ends, freely dispose of their natural wealth and resources without
prejudice to any obligations arising out of international economic co-operation, based upon the principle of mutual bene ts, and
international law. In no case may a people be deprived of its own means of subsistence.” Henriksen 2001, 10.
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In regard to the right to self-determination, the recognition of indigenous peoples’
right to self-determination at multiple levels, as well as in many international and local
declarations and conventions, is regarded as a trend in international law and politics.
Examples include, among others, the UN Declaration on the Rights of Indigenous
Peoples ¢ and the Draft Nordic Saami Convention, a proposed international agreement
between Norway, Sweden, and Finland. Presented in 2005, the Convention recognized
Saami rights to self-determination as a distinct people, as well as the authority of the
Saami Parliaments.?

In the Finnish context, traditional state sovereignty faces challenges from¥® 1) in-
side the state, where the Saami Parliament, the representative body of the indigenous
community, pressures the state to ratify ILO Convention No. 169, 2) outside the
state, where the international community pressures Finland to ful | its human rights
obligations towards the Saami and to ratify Convention.?

It should be recognised that the mechanism for all ILO conventions provides an
e ective reporting process whereby states are obliged to send reports to the Committee
of Experts on the Application of Recommendations and Conventions (CEACR) on how
the Convention has been implemented in the domestic sphere.  is means that a state
must constantly be aware of the situation of indigenous peoples. If the state does not
meet the requirements of a convention, it receives a notice requesting the recti cation
of the situation. is process may grant the full ownership to areas occupied by indig-
enous peoples, even if this is not the case at the time of rati cation. e content of
the concept of ownership and national situations are to be evaluated in the respective
national context, as recommended in Articles 34 and 35 of ILO Convention No. 169.

1.1.2 The Concept of Indigenous Peoples

As there is no universal de nition of indigenous peoples, this thesis will only
examine some of the characteristics of the many existing de nitions. Indigenous
peoples® are often referred to as the disadvantaged descendants of the peoples that

28  Article 3 of the UNDRIP
Indigenous peoples have the right to self-determination. By virtue of that right they freely determine their political status
and freely pursue their economic, social and cultural development.

29  See more for example: Mattias Ahrén, Martin Scheinin, John B. Henriksen. e Nordic Sami Convention: International
Human Rights, Self-Determination and other Central ProvisionsGaldu Céla— Journal of Indigenous Peoples Rights N 0. 3/2007.

30 See more Young Iris Marion, Hybrid Democracy: Iroquois Federalism and the Postcolonial project in lvison, Patton
and Sanders, Political ~ oery and the Rights of Indigenous Peoples. Cambridge University Press, 2007, 248- 253.

31 For example, the country report by CERD the Committee on the Elimination of the Racial Discrimination from
2009. http://formin. nland. /public/default.aspx?contentid=67849

32 Also: Indigenous peoples are people, communities, and nations who claim a historical continuity and cultural a nity
with societies predating contact with Western culture.  ese peoples consider their local cultures to be distinctly separate
from contemporary Westernized cultures, and many continue to assert their sovereignty and right to self-determination.
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inhabited a territory prior to colonisation or the formation of the existing state.

e term “indigenous” is de ned by characteristics that relate to the identity of a
particular people in a particular area, and that culturally distinguishes them from
other people or peoples. Today many indigenous peoples are excluded from society
and are often even deprived of their rights as equal citizens of a state. On the other
hand, indigenous peoples are determined to preserve, develop and transmit their
ancestral territories and ethnic identity to future generations. It should be noted
that the self-identi cation of an indigenous individual and the acceptance, as such,
by a group is an essential component of indigenous peoples’ sense of identity. e
problem related to group-acceptance will be further evaluated below. Indigenous
peoples’ continued existence as a people is closely connected to their possibility of
in uencing their own fate and in living in accordance with their own legal tradi-
tions and cultural characteristics.*

Later on, the personal meaning of indigenous identity, as well as an evaluation
of the estimated number of indigenous peoples are provided. Today, at least 350
million people globally are considered to be indigenous. Most of these peoples live
in remote areas of the world. Indigenous people are divided into, at least, 5000
groups of peoples, ranging from the forest peoples of the Amazon to the tribal
peoples of India to the Inuit of the Arctic and the Aborigines of Australia. Often,
they inhabit land that is rich in minerals and natural resources. Indigenous peoples
face serious di culties, such as the constant threat of territorial invasion and mur-
der, the plundering of their resources, cultural and legal discrimination, as well as
a lack of recognition of their own institutions.® A comparison to the situation of
the Nordic countries indicates that the Saami way of life has become close to that
of the dominant society. Overall human rights are secured for all Nordic citizens
and mainly the rights of the Saami to traditionally occupied lands and waters, are
those which lack legal recognition and protection.

Indigenous peoples often strongly resist being de ned by others. ey many times
state that they wish to assert their inherent right to de ne who they are and do not
approve of any other de nition. isright is recognised by ILO Convention No. 169:
‘Self-identi cation as indigenous or tribal shall be regarded as a fundamental criterion
for determining the groups to which the provisions of this Convention apply.’®

ere appear to be a variety of de nitions, among di erent scholars and institu-
tions, concerning indigenous peoples. A distinction is drawn between the history and

33 Indigenous peoples - who are they? http://www.iwgia.org/sw641.asp Accessed 21.2.2011.
34 ibid.

35 ibid.

36 Article 1 of the ILO Convention No.169.
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de nition of the indigenous peoples of the New World and the Old World. Di erent
de nitions or approaches are presented here. However, it must be remembered that,
in the context of ILO Convention No. 169, one may only speak of the peoples at
whom this speci ¢ international convention is aimed at protecting, especially those
living in the territory of a state party to the Convention.

e Special Rapporteur of the UN Economic and Social Council Sub-Commission
on Prevention of Discrimination and Protection of Minorities de nes indigenous
peoples as follows:

Indigenous communities, peoples and nations are those which, having
a historical continuity with pre-invasion and pre-colonial societies that
have developed on their territories, consider themselves distinct from
other sectors of the societies now prevailing n those territories, or parts
of them. ey form at present non-dominant sectors of society and
are determined to preserve, develop and transmit to future generations
their ancestral territories, and their ethnic identity, as the basis of their
continued existence as peoples, in accordance with their own cultural
patterns, social institutions and legal systems. ¥

However, some anthropologists believe that this de nition of indigenous communi-
ties re ects the historical context of the New World (North and South America and
Australia). In fact, all three components of the de nition are derived from that his-
torical situation. Firstly according to Sahai, it is, for example, in the New World that
“[iIndigenous communities, peoples and nations” had a “historical continuity with
pre-invasion and pre-colonial societies that developed in their territories.” Secondly,
it was also in the New World where indigenous peoples “consider[ed] themselves
[to be] distinct from other sectors of societies now prevailing in those territories or
parts of them.” irdly, indigenous peoples presently form “non- dominant sectors
of society and are determined to preserve, develop and transmit [...] their ancestral
territories and their ethnic identity [, to their future generations,] as the basis of their
continued existence as people[s] in accordance with their own cultural patterns, social
institutions and legal system.”s

Instead of o ering a de nition, Article 33 of the United Nations Declaration on
the Rights of Indigenous Peoples underlines the importance of self-identi cation and
indigenous peoples ability to identify themselves as, indeed, indigenous. It states:

37 UN ECOSOC 1986

38 See more: Suman Sahai, the Challenge to indigenous peoples and indigenous culture: An Asian perspective. At http://
www.genecampaign.org/Publication/Article/IK/Challenge-1P-1C.pdf. Accessed 16.5.2011.
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1. Indigenous peoples have the right to determine their own identity or membership
in accordance with their customs and traditions. is does not impair the right of
indigenous individuals to obtain citizenship of the States in which they live.
2. Indigenous peoples have the right to determine the structures and to select the
membership of their institutions in accordance with their own procedures.*

When the Asian Development Bank (ADB) developed a working de nition of indig-
enous peoples to be utilized in Bank operations, several aspects were considered. A
starting point was de ning indigenous peoples on the basis of displayed characteristics.
In this context, two signi cant characteristics were (i) the descent from population
groups present in a given area, most often before modern states or territories were
created and before modern borders were de ned, and (ii) the maintenance of cultural
and social identities, and social, economic, cultural, and political institutions separate
from mainstream or dominant societies and cultures. In some cases, over recent cen-
turies, tribal groups or cultural minorities have migrated into areas to which they are
not indigenous, but have established a presence and continue to maintain a de nite
and separate social and cultural identity, as well as related social institutions. In such
cases, the second identifying characteristic carries greater weight.“

Indigenous peoples are also often described with reference to their ways of life. In
many cases, indigenous peoples live in separate communities or cultural and ethnic
groups. Such communities and groups are often located in areas that are geographically
distant from urban centres and often function on the periphery of political, social,
cultural, and economic systems of dominant or mainstream society. According to the
de nition of the Asian Development Bank , “it is not unusual to nd communities
of indigenous people on the fringes of urban areas, comprising indigenous peoples
who have migrated but remain distinct from the mainstream. Indigenous peoples’
communities in a given country can re ect varying degrees of acculturation and in-
tegration into the dominant or mainstream society.”*

Inspeci cdevelopment interventions supported by the Bank, the national legislation
of the country in which the development intervention is taking place provides a basis for
de ningindigenous peoples. isincludes constitutional, statutory, customary, as well as

39 Article 33 of the United Nations Declaration on the Rights of Indigenous People

40 Additional characteristics often described to indigenous peoples include (i) self-identi cation and identi cation by
others as being part of a distinct indigenous cultural group, and the display of desire to preserve that cultural identity, (ii)
a linguistic identity di erent from that of the dominant society, (iii) social, cultural, economic, and political traditions
and institutions distinct from the dominant culture, (iv) economic systems oriented more toward traditional systems of
production than mainstream systems, and (v) unique ties and attachments to traditional habitats and ancestral territories
and natural resources in these habitats and territories. Asian Development Bank http://www.adb.org/documents/policies/
indigenous_peoples/ippp-002.asp Accessed 4.3.2011.

41 Asian Development Bank, De nition of Indigenous Peoples http://www.adb.org/documents/policies/indigenous_peo-
ples/ippp-002.asp Accessed 4.3.2011.
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international law. Additionally, it includes any international convention that the country
is a party to. Other country-speci ¢ considerations must also be taken into account.

As a working de nition that is to be employed in the Bank’s operations, indig-
enous peoples are to be regarded as individuals with a social or cultural identity that
is distinct from dominant or mainstream society, thus, making them vulnerable to
being disadvantaged in development processes. e application of any de nition of
indigenous peoples should be able to di erentiate it between indigenous peoples and
other cultural and ethnic minorities for which indigenous status is not regarded as an
issue; the broader protection of vulnerable groups is an issue addressed in other Bank
policies and practices.*

e description of Indigenous Peoples, as given by the World Bank*, reads:
Indigenous Peoples can be identi ed in particular geographical areas by the presence
in varying degrees of the following characteristics:
a) close attachment to ancestral territories and to the natural resources
in these areas;
b) self-identi cation and identi cation by others as members of a distinct
cultural group;
¢) an indigenous language, often di erent from the national language;
d) presence of customary social and political institutions;
and
e) primarily subsistence-oriented production.

Another UN Document on the de nition of indigenous peoples is the Working Paper
by the Chairperson-Rapporteur in the Working Group on Indigenous Populations
(WGIP), Mrs. Erica-lrene A. Daes, which provides a thorough overview on the con-
cept of “indigenous people” in the UN context.* Indigenous representatives have
expressed their views on several occasions before the Working Group. Indigenous
representatives particularly noted a number of elements related to the issue during
the thirteenth session of the Working Group. For example, the Aboriginal and Torres
Strait Islander Social Justice Commissioner, Mr. M. Dodson, stated: “there must be
[a] scope for self-identi cation as an individual and acceptance as such by the group.

42 ibid.
43 ibid.
44 Operational directive 4.20, 1991: See more World Bank, Policy Brief, Indigenous peoples, Still among the poorest

of the poor. http://siteresources.worldbank.org/EXTINDPEOPLE/Resources/407801-1271860301656/HDNEN_
indigenous_clean_0421.pdf. Accessed 4.3.2011.

45 STANDARD-SETTING ACTIVITIES: EVOLUTION OF STANDARDS
CONCERNING THE RIGHTS OF INDIGENOUS PEOPLE, Working Paper by the Chairperson-Rapporteur, Mrs.
Daes Erica-Irene A., on the concept of “indigenous people” E/CN.4/Sub.2/AC.4/1996/2 10 June 1996.



PART | Introduction and Background for the Thesis 33

Above all and of crucial and fundamental importance is the historical and ancient
connection with lands and territories.”

Irene A. Daes notes that an important study on the Rights of Persons Belonging to
Ethnic, Religious and Linguistic Minorities was made by Mr. F. Capotorti, the Special
Rapporteur of the Sub-Commission on Prevention of Discrimination and Protection
of Minorities. He argued that the size and power of a group are important considera-
tions in determining whether it should be an object of special international protection.
He reasoned that, a “minority”, from the viewpoint of sociology, is not necessarily
the same as a “minority” within the context of international human rights law. From
his perspective, he proposed the following de nition: “A group numerically inferior
to the rest of the population of a State, in a non-dominant position, whose members
- being nationals of the State - possess ethnic, religious or linguistic characteristics dif-
fering from those of the rest of the population and show, if only implicitly, a sense of
solidarity, directed towards preserving their culture, traditions, religion or language.”’

Finally, the International Labour Organization (ILO) Convention 169 ‘Concern-
ing Indigenous Peoples in Independent Countries’ (1989), describes the peoples it
aims to protect. According to Article 1, the Convention applies to:

(a) tribal peoples in countries whose social cultural and economic condi-
tions distinguish them from other sections of the national community,
and whose status is regulated wholly or partially by their own customs
or traditions or by special laws or regulations, and

(b) Peoples in countries who are regarded by themselves or others as indig-
enous on account of their descent from the populations that inhabited the
country, or a geographical region to which the country belongs, at the time of
conquest or colonization or the establishment of present state boundaries and
who, irrespective of their legal status, retain, some or all of their own social,
economic, spiritual cultural and political characteristics and institutions.

As already described in the beginning of the chapter, there are many complexities
related to the attempt to formulate a universal de nition of indigenous peoples. At
this point, the de nitions presented above are only views of persons or institutions
working with the issues. It should also be realised that many of the de nitions are
made for speci ¢ purposes, such as the de nitions of the Asian Development Bank,
the World Bank and ILO Convention No. 169.

46 See E/CN.4/Sub.2/1995/24, 41-51.

47 Capotorti F, Study on the Rights of Persons Belonging to Ethnic, Religious and Linguistic Minorities, United Nations
publication, Sales No. E.91.X1V.2, Geneva, 1991,568.
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Why do we need a de nition then? Do we even require one at all? In the context
of the ILO Convention, the de nition question is the most distinct one. Article 1
enumerates the bene ciaries of the Convention. s is an interesting starting point
and, it should be noted that, these de ning elements, as noted earlier, only apply to
this instrument. In the ILO context, the question is not necessarily about de ning
indigenous peoples but about “determining” those peoples and individuals with special
human rights under the Convention. e same issue arose when the UN Declaration
on Indigenous Peoples was drafted.®®  isapproach and the above questions are exam-
ined in more detail in chapter 2.2, which deals with subjectivity, or the identi cation
of right-holders under ILO Convention No. 169.

In the opinion of Charperson-Rapporteur Mrs. Daes, at the fourteenth session of
the Working Group of Indigenous Populations, it was further explained that the “in-
digenous” concept is incapable of a precise and inclusive de nition that can similarly
be applied to all global regions. However, greater agreement may be achieved in iden-
tifying the principal factors that have practically distinguished “indigenous peoples”
from other groups in the UN system and regional intergovernmental organizations.*

In light of the above de nitions, it seems that, for certain purposes, a contemporary
working de nition of “indigenous people” has criteria that seek to include cultural
groups (and their continuity or association with a given region, or parts of a region,
and who formerly or currently inhabit the region) either before or after their subse-
quent colonisation or annexation; or

] alongside other cultural groups during the formation and/or reign of a colony
or nation-state; or

] independently or largely isolated from the in uence of the claimed governance
by a nation-state, and who furthermore:®

] have maintained at least in part their distinct cultural, social/organisational, and/
or linguistic characteristics, and in doing so remain di erentiated in some degree
from the surrounding populations and dominant culture of the nation-state.

48 “ isisan appropriate stage at which to review the discussion of these issues by participants at the rst meeting of the
working group of the Commission on Human Rights which was established by resolution 1995/32. Several delegations of
Member States maintained that it was essential to adopt a de nition of the concept "indigenous” before negotiating the
substantive provisions of a declaration on the rights of these peoples.” E/CN.4/Sub.2/AC.4/1996/2 10 June 1996, 19.

49 E/CN.4/Sub.2/AC.4/1996/2 10 June 1996.

50 *“United Nations Declaration on the Rights of Indigenous Peoples (A/RES/61/295)”. United Nations. UNPFII. http://
www.un.org/esa/socdev/unp i/documents/DRIPS_en.pdf. Accessed 22.3.2011.
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A criterion that includes® peoples who self-identify as indigenous, and/or those rec-
ognized as such by other groups, is often added to the above.

Note that, even if all of the above criteria are ful lled, some people may either not
consider themselves indigenous or may not be considered indigenous by governments,
organizations or scholars. e discourse of who is and is not indigenous may also
be viewed within the context of postcolonialism and the evolution of post-colonial
societies.

To conclude, itisimportant to de ne indigenous peoples in a manner that provides
these peoples and persons with the possibility to enjoy their inherent rights as (the
descendants of) the original inhabitants of a particular territory. e inseparability
of cultural distinctiveness and territory from the concept of “indigenous” was noted
by the United Nations Conference on Environment and Development in paragraph
26.1 of Agenda 21, adopted by a consensus of the Member States: “Indigenous people
and their communities have a historical relationship with their lands and are generally
descendants of the original inhabitants of those lands.”s

e World Bank Operational Manual also identi es “a close attachment to ancestral
territories and to the natural resources in these areas” as one of ve factors, which to
varying degrees, tend to characterize “indigenous peoples”.® In 1994, the centrality
of land tenure systems and ecological knowledge to the cultures of indigenous peoples
was once again consensually rea  rmed, at the International Conference on Population
and Development in Cairo. ** Although ILO Convention No. 169 does not include
geographical factors in its de nition of “indigenous”, Article 13 nonethelessa rms
the “special importance” of continuing the relationship, as well as the “cultural and
spiritual values”, between indigenous peoples and their ancestral territories. In other
words, the cultural distinctiveness of indigenous peoples, which is central to the concept
of “indigenous” in contemporary international law, is inseparable from “territory”.=

In summary, factors that modern international organizations and legal experts (in-
cluding indigenous legal experts and members of the academy) consider to be relevant
in understanding the concept of “indigenous” include according to Daes:

51 “Frequently Asked Questions: Declaration on the Rights of Indigenous Peoples” (PDF). United Nations Permanent
Forum on Indigenous Issues. http://www.un.org/esa/socdev/unp i/documents/FAQsindigenousdeclaration.pdf. Accessed
22.3.2011.

52 Report of the United Nations Conference on Environment and Development (Rio de Janeiro, 3-4 June 1992), vol. |,
resolution 1, annex 1. United Nations Publication, Sales No. E.93.1.8. See also chapter 26 of E/CN.4/Sub.2/AC.4/1996/2
page 25. Agenda 21 on “Recognizing and strengthening the role of indigenous people and

their communities”.

53 Operational Directive 4.20, para. 5 (a), September 1991. Other factors listed are self-identi cation, a distinct language,
customary social and political institutions, and a subsistence-oriented economy.

54 A/CONF.171/13, para. 6.27.
55 E/CN.4/Sub.2/AC.4/1996/2, 16.
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(@) Priority in time, with respect to the occupation and use of a speci ¢
territory;

(b) e voluntary perpetuation of cultural distinctiveness, which may
include the aspects of language, social organization, religion and spiritual
values, modes of production, laws and institutions;

(c) Self-identi cation, as well as recognition by other groups, or by state
authorities, as a distinct collectivity; and

(d) An experience of subjugation, marginalization, dispossession, exclu-
sion or discrimination, whether or not these conditions persist.*

I will use the term ‘indigenous’ throughout this work to refer to those peoples and persons
whose historical connection with the territory of the state in which they live precedes
its development, such that they formed a de nite community in it (in some, perhaps
historically altered, way) before colonial powers (or the formulation of the present state
boundaries) came in contact with them. At times, this refers to a connection that is so
long that people are even unable to record their origins by way of historical markers,
but rather use mythological and legendary ones.s” As an antonym to ‘indigenous’ | pre-
fer ‘non-indigenous'’. I will, however, extensively make use of the word ‘settler’, simply
because it highlights those who have a much shorter connection with the land, more
or less dating from the arrival of European colonialists or, in the Nordic context, after
the King’s declarations concerning settlement in the territories of Lapp villages in 1673
and 1695.% It is not intended to be a pejorative term, but does avoid problems associ-
ated with terms like ‘colonial’ and ‘post-colonial’ because, the considerable use of these
terms suggests that, as times change, so do issues. Steven Curry argues that indigenous
peoples have few reasons to think that colonial independence made any great di erence.®
‘Colonial’ and ‘post-colonial’ then refers to speci ¢ historical relations between imperial
metropoles and their satellites. is is easily accommodated with Curry’s view.

In the context of ILO Convention No. 169, subjectivity is an issue of vital impor-
tance. Within this connection, tt is reasonable to highlight that even though states are
considered to be the ultimate subjects of this Convention, the question is not com-

56 STANDARD-SETTING ACTIVITIES: EVOLUTION OF STANDARDS CONCERNING THE RIGHTS OF
INDIGENOQUS PEOPLE, Working Paper by the Chairperson-Rapporteur, Mrs.

Daes Erica-Irene A., on the concept of "indigenous people” E/CN.4/Sub.2/AC.4/1996/2 10 June 1996. e foregoing
factors do not, and cannot, constitute an inclusive or comprehensive de nition. Rather, they represent factors which may
be present, to a greater or lesser degree, in di erent regions and in di erent national and local contexts. As such, they may
provide some general guidance to reasonable decision-making in practice.

57 See also SOU 1999:25, Samerna — ett ursprungsfolk i Sverige, Fragan om Sveriges anslutning till ILO:s konvention
nr 169. Betdnkande av Utredningen om ILO:s konvention nr 169. Stockholm 1999, 23-33.

58 Kulonen Ulla-Maija, Seurujérvi-Kari Irja & Pulkkinen Risto (eds.) e Saami, A Cultural Encyclopaedia, Suomalaisen
kirjallisuuden seura, Vammala 2005, 188.

59 Curry, Steven, Indigenous Sovereignty and the Demacratic Project, Ashgate, Cornwall 2004, 8.
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pletely unambiguous. e subject-object dichotomy is further examined, in chapter
2.2. However, as this study focuses on the rights of indigenous peoples to land and
waters, | am using the concept of “subject” to refer to the right holders (states, peoples
and individuals) of the Convention. In this respect, subjectivity is two-dimensional:

1. On the one hand, I speak of the subjects (right holders) who ful | the criteria
of Article 1 and the criteria in the land rights provisions of ILO Convention
No. 169, meaning Articles 13-19, and especially Article 14.

2. On the other hand, I speak of the subjects (right holders) of the Convention’s
remaining provisions. s refers to articles concerning issues such as health
care, education, and the working conditions of indigenous peoples.

As noted, this study focuses on the land rights and their bene ciaries. A similar approach
has been taken in a 1999 Swedish Committee report.® According to the rapporteur, Sven
Heurgren, it is the obligation of the state to clarify the right holders of ILO Conven-
tion No. 169. In his view, the de nition of a Saami in the Swedish Act on the Saami
Parliament already contains many of the elements expressed in Article 1 of Convention
No. 169. However, Heurgren continues by stating that, even if the de nition of Saami
is similar to the Convention’s de nition, it is not decisive that these persons are those
who should be considered as the right holders of the Convention in Sweden. He further
explains that the de nition of Saami has been created for legislative purposes in order to
de ne persons who have the right to vote in Saami Parliamentary elections.  erefore,
where rati cation of Convention No. 169 is concerned, there may be a need to establish a
separate criterion for those who are to be regarded as the right holders of Convention No.
169 according to the criteria of Article 1. According to Heurgren, the current de nition
of Saami would be adequate when determining the right holders of the other articles of
Convention No. 169, with the exception of the land rights articles. e bene ciaries of
the land rights articles are de ned in the Swedish reindeer herding legislation. In practice,
they are reindeer herders, whose right is based on immemorial prescription.s:

Asimilar approach has been taken in the Finnish context by Kristian Myntti.2 He ques-
tions the suitability of the de nition of Finnish Saami for the purposes of the land rights
provisions of ILO Convention No. 169, much as Heurgren does. e issue has also been
discussed by Timo Koivurova in the context of the de nition of Saami. He evaluates the

60 SOU 1999:25, 83-84.

61 SOU 1999:25, 83-84, 120-140. It should be noted that contrary to Finland, the Swedish reindeer herding legislation
contains a considerable amount of other rights related to traditional livelihoods, e.g., the right to sh and hunt, the right
to build with certain limitations, the right to take timber, etc.

62 Myntti, Kristian, Saamelaismaaritelma oikeudelliselta kannalta in Irja Seurujarvi-Kari (ed.) Beaivvi Méanat, Saamelaisten
juuret ja nykyaika. Tietolipas 164, Suomalaisen kirjallisuuden seura 2000, 216-226.
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reports submitted by the Committee on Elimination of Racial Discrimination (CERD),®
where the Committee has constantly reminded Finland of its excessively narrow de nition
ofaSaami.* isisalsoan important view in the context of ILO Convention No. 169 and
its two-dimensional approach described above. In addition, a recent doctoral dissertation
by Leena Heindgmaki highlights the importance of the relationship between the land and
indigenous peoples. In that context, she refers to the environmental rights of indigenous
peoples and states: “ is dissertation, although acknowledging that culture is an evolv-
ing concept, focuses solely on the so-called traditional way of life of indigenous peoples.
It is, in the end, the traditional, nature-based culture that makes indigenous peoples a
special group bene ting from environmental rights intended to protect their traditional
cultural practices.”® To conclude, it should be acknowledged that no issue related to the
questions of land rights and the bene ciaries of those rights is clearly de ned. ere are
many complexities involved and | am aware of them.

1.1.3 Some Words about the Relationship between International
Law and International Relations

Often in times, in the context of indigenous peoples’ rights, questions about politi-
cal and legal aspects become interlinked.  ere is no distinctive border between the
disciplines of international relations and international law, both of which deal with
such issues.®” In this work, the di erent concepts are explained as understood in the
context of the study. However, it is not possible to go into detail; all that can be given
is an overview of the historical development of the concepts and their general prin-
ciples as the guiding elements for the study. e concepts are elaborated in chapter
1.2., where the theoretical framework of the study is presented. A special emphasis is
placed on the dichotomy between subjects and objects in international law, as well as
on the role of an individual in this context.

International Law

International law (IL) is the term commonly used to refer to a body of laws that
govern the conduct of independent nations in their relations with one another. It dif-

63 See all the reports in http://formin. nland. /public/default.aspx?contentid=67849 Accessed 9.2.2011. More on
CERD,

64 Koivurova, Timo, Alkuperdiskansojen asema ja oikeudet kansainvalisessa oikeudessa. In Kai T. Kokko (ed.) Kysymyksia
saamelaisten oikeusasemasta. Lapin yliopiston oikeustieteellisia julkaisuja, Sarja B. no. 30. Rovaniemi 2010, 26-49.

65 Heinamaki, Leena, e Right to be a Part of nature: Indigenous Peoples and the Environment, Acta Universitatis
Lapponiensis 180, Rovaniemi 2010.

66 Heindmaki Leena, 2010, 1.
67 Shaw, Malcolm N. International Law. Cambridge University Press; 5. edition. 2003, 1-2.
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fers from other legal systems® in that it primarily concerns states rather than private
citizens. In other words, it is the body of law that is, for the greater part, composed of
the principles and rules of conduct that states feel bound to observe, and therefore,
do commonly observe in their relations with one another.  ese principles include:
(@ erules of law relating to the function of international institutions or organiza-
tions, their relations with each other and their relations with states and individuals;
and (b) certain rules of law relating to individuals and non-state entities insofar as
the rights and duties of such individuals and non-state entities are the concern of the
international community.® However, according to Mckeever, the term “international
law” may refer to three distinct legal disciplines: 1) Public international law which
governs relations between states and international entities, either as an individual or
as a group. Public international law includes several speci ¢ legal elds, such as treaty
law, the law of the sea, international criminal law, and humanitarian law. 2) Private
international law, or con ict laws, address questions pertaining to the legal jurisdiction
in which di erent cases may be heard ; and the law concerning which jurisdiction or
jurisidictions apply to the issues in the case;” and 3) Supranational law or the law of
supranational organisations, which currently concerns regional agreements where the
particular distinguishing quality is state law, which is inapplicable when con icting
with a supranational legal system.™

IL, in various forms, has governed relations between di erent social groupings, in-
cluding tribes, cities, sovereigns and, ultimately, states for thousands of years.  rough-
out that time, the law has been used to a greater or lesser extent at di erent times.”

e beginning of modern IL can be traced back to the evolution of the modern state-
system in Europe, and, in particular, the Treaty of Westphalia in 1648, which brought
anendtothe irty Years War and ‘marked the acceptance of a new political order in

68 e three major legal systems of the world today consist of civil law, common law and religious law. However, each
country often develops variations on each system or incorporates many other features into the system. See more Badr,
Gamal Moursi, “Islamic Law:Its Relation to Other Legal Systems”, e American Journal of Comparative Law25, 1978.
Proceedings of an International Conference on Comparative Law, Salt Lake City, Utah, February 24-25, 1977: 187-198;
Makdisi John A., “ e Islamic Origins of the Common Law”, North Carolina Law Review, 77 (5): 1999, 1635-1739.

69 Shaw, Malcolm N. International Law. Cambridge University Press; 5. edition. 2003, 1-2.
70 See more Burman, Harold S., Private International Law. 32 Int’l L. 591, 1998..

71 Supranational law is a form of international law, based on the limitation of the rights of sovereign nations between
one another. It is distinguished from public international law, because in supranational law, nations explicitly submit their
right to make judicial decisions, to a set of a common institutions. e European Community la 'is the rst and only t
example of a supranational legal framework. In the EC, sovereign nations have pooled their authority through a system of
courts and political institutions. However, after the Treaty of Lisbon, there exists only the European Union and EU Law.
See more for example Cassesse Antonio, International Law, Second edition, Oxford University Press, 2005, 3-12; Joseph
H.H. Weiler, “ e Community System: the Dual Character of Supranatinalism”.Y.B. European L. (F.G. Jacobs ed.) 1981,
267-280.

72 Barker, J. Craig, International Law and International Relations. Continuum, New York 2000, 1.
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Europe’.” One of the key developments in this new European political structure was
the emergence of the doctrine of sovereignty, a doctrine rst formalized by Jean Bodin
in De Republica in 1576.* e process by which the doctrine of sovereignty came to
dominate both IL and IR was consummated by  omas Hobbes, who declared that
‘law neither makes the sovereign nor limits his authority; it is might that makes the
sovereign and law is merely what he commands’.” Sovereignty was also discussed by
Jeremy Bentham and, most notably, by John Austin. According to Barker, for Austin,
the two fundamental requirements of law ‘properly so called’ are the command of a
superior backed up by sanctions.™

In Austin’s time, much of the existing IL did not lend itself to any particular de -
nition of law. If it did exist at all, IL was simply there to recognize ‘the delimitation
of power among the various members of the international community’.”” e basic
ordering principle was the so-called balance of power, which was based on great power
hegemony and the attempts by those great powers ‘not to trespass upon their respective
spheres of in uence in order to avoid friction and con ict’.”® e balance of power
system essentially continued until the outbreak of the First World War. It may also
be argued that the balance of power system continued throughout the Cold War and
is now emerging between the US and China. Nevertheless, the period covering the
end of the nineteenth and the beginning of the twentieth century was the witness of
a number of attempts at strengthening the role of IL.”

Before the First and Second World War, the e ort to more fully develop the rule of
law in IR saw the enactment of the Hague Conventions for the Paci ¢ Settlement of
International Disputes® in 1899 and 1907, which brought about the creation of the
Permanent Court of Arbitration (PCA). s period also witnessed the establishment
of nascent human rights institutions, such as the British and Foreign Anti-Slavery
Society and the International Committee of the Red Cross, as well as various proposals
for the creation of a system of world law such as the one put forward by the Univer-
sal Peace Congress in 1908. e process culminated in the creation of the League of

73 Brierly 1963, 5. See more Cassesse Antonio, International Law, Second Edition, Oxford Univeristy Press, 2005, about
the emergence of the present international community before and after of the Peace of Westphalia, 22-25.

74 ibid, 7.
75 Brierly 1963, 12.

76 Fundamentally for Austin, states, which are themselves sovereign, cannot be subjected to the law, they can only agree
to limit their own rights through consent. Barker, 2000, 6-7.

77 Cassesse 1986, 46.

78 Ibid. 45.

79 Barker 2000, 8.

80 At http://un.by/en/documents/ustav/ustavgl6text.html Accessed 17.5.2011.
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Nations and the International Court of Justice (1CJ) in 1920.8* Further development
led to the establishment of the United Nations (UN) in 194522 e UN Charter®
provided a framework for the future development of international law. It envisaged
fuller economic and social cooperation among states and speci cally called for the
promotion of universal respect for, and the observance of, human rights.®

Over the last fty to sixty years, the international system witnessed many changes
that have had a profound e ectonIL. e Cold War was a dominant factor through-
out most of this period. So too was the consummation of the decolonization process,
which, coupled with the demise of communism and, particularly, the break-up of the
Soviet Union and former Yugoslavia, has increased the number of states from approxi-
mately fty in 1945 to over 200 states, today. New perspectives in IL have emerged
during this period.  ese particularly include Soviet and  ird World Perspectives
(TWAIL)%, which have challenged the Western dominance of IL. To conclude, IL has
witnessed an enormous development in the number of elds that it encompasses.®

Although it is not the core of this study, it is reasonable to take up the binding
nature of IL and to, secondly, examine the related, yet separate, question regarding
the enforcement of IL.  ese approaches are, however, taken into consideration as
background information. e work only explains a few central concepts without go-
ing into detail on the discussion between IR and IL scholars on the binding nature of

81 e International Court of Justice (French: Cour internationale de justice; commonly referred to as the World Court
or ICJ) is the principal judicial organ of the United Nations. It is based in the Peace Palace in e Hague, Netherlands.
Its main functions are to settle legal disputes submitted to it by states and to provide advisory opinions on legal questions
submitted to it by duly authorized international organs, agencies, and the UN General Assembly.

82 United Nations (UN) is an international organization whose stated aims are facilitating cooperation in international
law, international security, economic development, social progress, human rights, and achievement of world peace. e
UN was founded in 1945 after World War 11 to replace the League of Nations, to stop wars between countries, and to
provide a platform for dialogue. It contains multiple subsidiary organizations to carry out its missions.  ere are currently
193 member states, including every sovereign state in the world but the Vatican City. www.un.org.

83 e Charter of the United Nations was signed on 26 June 1945, in San Francisco, at the conclusion of the United
Nations Conference on International Organization, and came into force on 24 October 1945. e Statute of the International
Court of Justice is an integral part of the Charter.

84  Barker 2000, 12-13.

85 ird World Approaches to International Law (TWAIL) is a critical approach to international law that is not a “method”
in the strict sense of questioning “what the law is”. Rather, it is an approach to law that is uni ed by a particular set of
concerns and analytical tools with which to explore them. It is an approach that draws primarily from the history of the
encounter between international law and colonized peoples. TWAIL shares many concepts with post-colonial studies,
feminist theory, Critical legal studies, Marxist theory and critical race theory. TWAIL scholarship prioritizes in its study the
power dynamic between the First World and  ird World and the role of international law in legitimizing the subjugation
and oppression of  ird World peoples. TWAIL scholars try to avoid presenting the “  ird World” as a uni ed, coherent
place but rather use the term to indicate peoples who have the shared experience of underdevelopment and marginalization.
See more for example: Obiora Chinedu Okafor, Critical  ird World Approaches to International Law (TWAIL):  eory
Methodology, or Both? International Community Law Review 10 (2008) 371-378; lbironke T. Odumosu, Challenges for
the (Present/) Future of  ird World Approaches to International Law, International Community Law Review 10 (2008)
467-477; Jalia Kangave, * Taxing* TWAIL: A Preliminary Inquiry into TWAILs Application to the Taxation of Foreign
Direct Investment, International Community Law Review 10 (2008) 389-400.
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IL and whether it is binding on states at all. e debate has been dominated by, for
example, Terry Nardin,®” Herbert L.A. Hart® and lan Brownlie®*. However, even prior
to this debate, international lawyers have, for many years, asserted that the binding
principle of IL is the rule of pacta sunt servanda, that is, “agreements must be kept”.®

Why, then, is IL binding on states? According to Barker, for many international
lawyers, the answer is simple — because states accept that it is binding upon them.
To others this answer may appear to be too simplistic.* According to Brownlie, the
binding nature of international law lies in states’ political acceptance that rules of 1L
do exist and are binding upon them. IL is the reality. As Brownlie has noted, "the
actual use of rules described as rules of international law by governments is not to be
questioned”.®? He continues:

“All normal governments employ experts to provide routine and other
advice on matters of international law and constantly de ne their rela-
tions with other states in terms of international law. Governments and
their o cials routinely use rules which they have for a very long time
called the “law of nations” or “international law”. It is not the case that
the resort to law is propagandist — though it sometimes is. e evidence
is that reference to international law has been a normal part of the process
of decision-making.”

e view of the binding nature of international law is generally accepted amongst
political scientists as well as international lawyers. In particular, the work of E.H.
Carr, one of the leading proponents of the realist school of IR, is fundamentally in
agreement with the line of reasoning set out above.** However, according to Barker,
the assertion of the binding nature of IL is insu cient. If IL is to be taken seriously

87 Nardin, Terry, Law, Morality and the Relations of States, Princeton University Press, 1983.
88 Hart, Herbert L.A. e concept of Law, Oxford Clarendon Press, 1961.

89 Brownlie, lan, erealityene cacy of international law, 52 British Yearbook of International Law 1,1981; Principles
of Public International Law (5 edn) Oxford: Clarendon Press, 1998; International law and the Use of Force by States,
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90 A basic principle of civil law and of international law. Black’s Law Dictionary, 8th ed. 2004. With reference to
international agreements, “every treaty in force is binding upon the parties to it and must be performed by them in good
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Vienna on May 23, 1969, entered into force on January 27, 1980, art. 26.
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as a factor in states’ relations, it is necessary to evaluate the e ectiveness of IL.%* e
UN has played a central role in the general enforcement of IL. Aside from the issue
of the imposition of forcible sanctions, the UN is heavily involved in the develop-
ment and strengthening of non-forcible measures in support of IL. One particular
area of development has been in relation to the enforcement of human rights law.
An example of such development may be found in the implementation machinery
of the 1966 International Covenant on Civil and Political Rights®. State compliance
with the ICCPR is monitored by the Human Rights Committee, which reviews the
regular reports of state parties on how the rights are being implemented. States must
initially report one year after acceding to the Covenant, as well as when requested
by the Committee (which is usually every four years). e Committee meets in Ge-
neva or New York and normally holds three sessions per year. A second procedure is
envisaged under Article 41(1) of the Covenant and provides for the Human Rights
Committee to consider communications from a state party which ‘claims that another
State Party is not ful Iling its obligations under the ... Covenant’.  is procedure is
optional and depends upon the hearing of such complaints by both states accepting
the competence of the Human Rights Committee. e third procedure is the right
of individual petition provided for in the Optional Protocol to the Covenant. As its
name suggests, this system is not mandatory on the state parties to the Covenant un-
less they have become parties to the optional protocol.®’

In the case of Finland in relation to the rights of minorities and indigenous people,
the Covenant is important as it is a legally binding instrument for Finland, whereas
ILO Convention No. 169 currently isnot. e e ectiveness of international human
right norms and their entry into the domestic legal and political practices of states are
examined in the thesis. ey are particularly examined in regard to the Convention and
its supervisory mechanism, which, to a certain extent, di ers from the mechanism of
the Covenant. e supervisory mechanism of ILO Convention No. 169 is explored
in more detail in chapter 1.1, as well as in the article titled “International Norms and
Domestic Practices in Regard to ILO Convention No. 169 — with special reference
to Articles 1 and 13-19”.%
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In the following chapters, the general principles of IL are elaborated through the
mainstream view that states are the primary subjects of IL, although the legal subjectiv-
ity of international organizations and individuals is also examined. Primary sources
of IL, treaties and customary international law, are explored in more detail in chapter
1.2.2, where the research materials are introduced.

States as the Subjects of International Law

States are considered to be the primary subjects of IL. In order to be considered as
a subject of IL, an entity must be capable of possessing rights and duties under IL
and have procedural capacity to enforce those rights and duties. Traditionally, only
states were considered to ful | the necessary requirements. According to Barker, IL
has developed in a manner that further recognizes subject categories.  us, it cannot
be denied that states remain the primary subjects of IL.%

ere are four factors pointing toward the primacy of states in IL. First, IL is primar-
ily a system of law between states. It is made by states and is concerned with regulating
the interactions of states. Secondly, the 1CJ, the principal judicial organ recognized
by UN IL, is only open to states in its contentious jurisdiction.’ irdly, where an
individual su ers harm abroad, that individual cannot directly bring a claim, under
IL, against the state in which he/she was harmed. Such a claim must be brought by
his/her national state. Finally, when a state pursues such a claim, it is not acting as an
agent of the individual. It is pursuing its own claim.®* However, more recently in a
development considered to be ‘one of the more signi cant features of contemporary
international law'**?, the recognized subjects of IL have expanded to include interna-
tional organizations and, to a limited degree, individuals. Other putative subjects of
IL include insurgents and national liberation movements.’® However, consideration
will only be given to international organizations and individuals as they form the core
approaches to the study. Part two of the thesis analyses the international legal status of
individuals, indigenous peoples, and states in the context of ILO Convention No. 169.

99 Barker 2000, 44.
100 ICJ Statute, Article 34.
101 In ajudgement of the PC1J in Mavrommatis Palestine Concessions Case (Jurisdiction) 1924 PCIJ, Ser.A, No.2, p.12,
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International Organizations as the Subjects of International Law

According to Henkin, it is, nowadays, commonly accepted that certain international
organizations (10) have an international legal personality. Similar to international legal
persons, international organizations are generally understood as having a capacity to
enter into international treaties, convene international conferences, send and receive
diplomatic missions, present protests to states and put forward international claims.
In order for such an organization to have a legal personality, it must distinguish itself
from its member states and possess organs with the ability to employ the necessary
‘legal capacity and responsibilities’ to operate on an international level.1%s

A fundamental question that arises in this context concerns the extent to which
IOs are dependent on states for their international legal personality. e concept of
international personality was de ned by the International Court of Justice in the
Reparation for Injuries case.”®® In 1949, the 1CJ gave an advisory opinion in the case
concerning Reparation for Injuries Su ered in the Service of the United Nations. e
UN General Assembly had sought the advice of the ICJ after Count Bernadotte was
Killed in Jerusalem on September 17, 1948, allegedly by a private gang of terrorists.
Count Bernadotte, a Swedish national, was the UN Mediator in Palestine. e ques-
tion was raised as to whether the UN, as an organization, could claim reparation for
these injuries from the responsible state.»”

e Court stated:

e Court has come to the conclusion that the United Nations is an in-
ternational person.  at is not the same thing as saying that it is a State,
which it certainly is not, or that its legal personality and rights and duties
are the same as those of the State. Still less is it the same thing as saying
that it is ‘a super State’, whatever that expression may mean. It does not
even imply that all its rights and duties of a State must be upon the inter-
national plane. What this does mean is that it is a subject of international
law and capable of possessing international rights and duties and that
it has capacity to maintain its rights by bringing international claims. s

104 Henkin et al. 1987, 229.
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e de nition of ‘international personality’ by the ICJ has often been quoted in legal
literature on this issue. Nevertheless, according to Meijknect, it must be read carefully.»
It is not possible to go into detail on the concept, but to only report the discussion
on legal personality as a starting point for the analysis in the context of indigenous
peoples. For me, the discussion on legal personality, in the discipline of IL, re ects the
relevance of the issue, and has, therefore, led to its consideration in connection with
ILO Convention No. 169, which seems to address similar questions.

Individuals as Subjects of International Law

According to Barker, the question regarding the personality of individuals under IL
has troubled international lawyers for centuries. It is undisputed that individuals are
the primary legal subjects of every municipal legal system globally.  us, individuals
in various states are subject to di erent laws depending on many factors, including
the level of development, political persuasion and the religious heritage of each state.
However, it cannot be denied that, even among states with vastly di erent cultural,
social and economic backgrounds, many similar, even identical, laws exist.1
In the traditional view of IL, the rights and duties that individuals are subject to are
not established by the individuals, but rather by states.  erefore, as long as individuals
are the subjects of law, similar to 10s, they are only regarded as possessing derivative
rights and duties. Accordingly, Phillip Jessup notes that, ‘[as] long... as the interna-
tional community is composed of states, it is only through an exercise of their will, as
expressed through treaty or agreement or as laid down by an international authority
deriving its power from states, that rule of law becomes binding upon an individual.***
Nonetheless, the twentieth century has seen the concerted e ort of many inter-
national lawyers and IR specialists in recognizing the rights of individuals. e most
noticeable development has been the development of the IL of human rights. One
cannot deny that the development of international human rights over the past six
decades, beginning with the UN Charter, has had a considerable impact on both the
elds of IL and IR. e human rights of individuals are recognized in IL. As noted
earlier, international instruments, such as the Universal Declaration of Human Rights
1948 (UDHR) and the International Covenants on Civil and Political Rights (ICCPR)
and the Economic, Social and Cultural Rights of 1966 (ESCR), serve as the foundation
of international human rights law. As only some of the provisions contained in these
instruments have evolved into customary law, the recognition of basic human rights

109 Meijknect 2001, 25.
110 Barker 2000, 48.
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is necessarily binding on all states.  is is also recognized in articles 1 and 55 of the
UN Charter. However, the focus is not on whether such instruments are binding on
states, but whether holding rights under IL renders individuals as subjects of that law.'*2

In this regard, the crucial question is whether individuals have the capacity to
directly enforce those rights under IL. Consequently, the answer would appear to be
dependent on the requirements of the international agreement upon which the right
is founded, as well as on the attitude of the individual’s nation state. A well-known
right of individual petition, recognized by a universal human rights treaty, is Article 1
of the First Optional Protocol to the ICCPR, which allows a state party to recognize
‘the competence of the Human Rights Committee to receive and consider commu-
nications from individuals subject to this jurisdiction who claim to be victims of a
violation by that State party of any of the rights set forth in the Covenant.**  ere
are various other international agreements, which allow for a direct right of petition
by individuals.  ese include the 1950 European Convention on Human Rights,
the 1957 European Economic Communities Treaty and the 1969 Inter-American
Convention on Human Rights.  us, as Higgins noted, ‘there is no inherent reason
why the individual should not be able [to] directly invoke international law and [...]
be a bene ciary of international law.’** However, as Higgins admits, such existing
rights are based on the consent of states of which most are liberal democratic states.

It may also be argued that, as states consist of individuals, it is individuals, as op-
posed to states, who are the ultimate bene ciaries of rights under IL.  is approach
is particularly easy to comprehend in the context of indigenous peoples, whose legal
personality has been under discussion for several decades: Without individuals, there
are no indigenous peoples. Since 1945, IL has primarily focused on the protection
of individual human rights, as may be seen in the rights contained in the UDHR.
Nevertheless, in recent years, increased attention has been give to various expressions
of the concept of collective rights. Although, according to Shaw, it is often di cult to
maintain astrictdi erentiation between individual and collective rights. Whereas some
rights are purely individual, such as the right to life or freedom of expression, others are
individual rights, which are necessarily expressed collectively.  ese include freedom of
assembly or the right to manifest one’s own religion. Some rights are purely collective,
such as the right to self-determination or the physical protection of the group through
the prohibition of genocide. Others constitute collective manifestations of individual

112 Barker 2000, 49.
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rights, such as the right of persons belonging to minorities to enjoy their own culture,
to practice their own religion, or to use their own language. Additionally, balancing
the legitimate rights of the state, groups and individuals is crucial in practice and, at
times, insu ciently considered. States, groups and individuals have legitimate rights
and interests that are not to be ignored.  ose within the state have an interest in
ensuring the e cient functioning of the state in a manner that is consistent with the
respect for the rights of groups and individuals, while balancing the rights of groups
and individuals may also, in itself, prove to be di cult and complex.'

e subjectivity of indigenous peoples under IL will be examined in chapter 1.1.2.
As ILO Convention No. 169 appears to be a puzzle of multiple approaches in regard to
legal personability, it connection with the subjectivity of indigenous peoples under IL
will also be examined in chapter 2.2. e Draft Nordic Saami Convention is referred
to, in this context, as it illustrates that issues related to legal personality appear to be a
challenge to the concerned parties and are, generally, an interesting theoretical ques-
tion to evaluate. e concept of state sovereignty and the challenge posed to it by the
human rights regime, particularly indigenous peoples’ demands for self-determination,
are further examined in chapter 1.2.

Approaches to International Relations

International relations (IR) is the study of the relations between countries, including the
roles of states, inter-governmental organizations (IGOs), international non-governmental
organizations (INGOs), non-governmental organizations (NGOs) and multinational
corporations (MNC:s). It is both an academic and public policy eld, and may either
be positive or normative in analyzing and formulating the foreign policy of particular
states. It is often considered as a branch of political science (especially according to the
1988 UNESCO nomenclature), while an important sector of academia prefers to regard
it as an interdisciplinary eld of study.’® e IR discipline is a relatively recent addition
to the academic curriculum. However, many of its sub- elds have been in existence for
centuries.  ese include, among others, diplomacy, economics, geography, sociology,
psychology and law. Indeed, IL was regarded as the ‘best integrated root’ discipline by
the earliest organizers of IR courses. Particularly in the United States, early scholarly
writing in IR is said to have ‘sprung from law’ as it was dominated by legal approaches.'”
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e following section will present four central schools of thought in IR in connection
with IL: Realism, Institutionalism, Liberalism and Constructivism, of which Liberalism
will be dealt with more extensively, as it is most relevant in regard to the thesis.

Realism

Above all else, realism focuses on state security and power. Early realists, including
E.H. Carr® and Hans Morgenthau®, argued that states are self-interested, power-
seeking rational actors, who seek to maximize their security and chance of survival.
Cooperation between states is a way of maximizing an individual state’s security (as
opposed to more idealistic reasons). Similarly, any act of war must be based on self-
interest, as opposed to idealism. Many realists regarded the Second World War as a
vindication of their theory.*

Political realism believes that objective laws govern politics and are rooted in hu-
man nature. In order to improve society, one must  rst understand the laws by which
society lives. As the function of these laws is impervious to our preferences, they will
only be challenged by the risk of failure. Realism, with its belief in the objectivity of
the laws of politics, must also consider the possibility of developing a rational theory
that re ects these objective laws, however imperfect and one-sided they may be. It
also accepts that there is a possibility of distinguishing politics according to the truth
and opinion - between the objective and rational truth, supported by evidence and
illuminated by reason, and subjective judgement, which is divorced from facts and is
informed by prejudice and wishful thinking.2

However, placing realism under positivism is far from unproblematic. E.H. Carr’s
‘What is History’ was a deliberate critique of positivism, and Hans Morgenthau’s
aim in ‘Scienti ¢ Man vs Power Politics’, as the title implies, was to demolish any
conception that international politics or power politics may be studied scienti cally. %

In the late 1930s, the emerging school of realists considered those who believed that
IL could regulate and restrain the struggle for power on the international scene to be
idealists. Leading realists consistently questioned the relevance of IL and relied on the

118 Edward Hallet Carr (1892-1982) was a liberal realist and later left-wing Marxist British historian, journalist and
international relations theorist, and an opponent of empiricism within historiography. See the production of Carr for
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same factors that led Austin to deny the legal character of IL - the lack of a legislature,
executive and judiciary. On the other hand, none of the early realists had speci cally
rejected the existence of IL or its binding nature. For example, Carr opined that ‘the
shortcomings of international law, serious as they are, do not deprive it of the title
to be considered as law, of which it has all the essential characteristics’.:2* However,
Barker notes that Carr does not, specify those characteristics.?

Institutionalism

International institutions form a vital part of contemporary IR. Many interactions, at
the systemic level, are governed by them and outlaw some of the traditional institutions
and practices of IR, such as the use of war (except in self-defence). e institutionalist
school was one of the rst to directly consider IL as a part of IR. Slaughter Burley notes
that many early institutionalists ‘had been explicitly distancing themselves from anything
called “law” for twenty years.’’> Furthermore, while most early analysis was directed at
the relevance of formal institutions, later analysis was focused on the relevance of formal
institutions. e latter progressed from ‘an emphasis on institutional processes’ to ‘a
more general enquiry into how international organisations work in a larger process.’#

Burley notes that, “[t]he last step in this progression was the reconceptualization
of the entire eld of international organization[s] as the study of “international
regimes”.’’?” Regime theory is a theory within IR that is derived from the liberal tradi-
tion, which argues that international institutions, or regimes, a ect the behaviour of
states or other international actors. Regimes are de ned as instances of international
cooperation. As a result, international regime theory assumes that cooperation is pos-
sible in the anarchic system of states. International lawyers, on the other hand, de ne
regimes as ‘sets of principles, norms, rules and decision-making procedures around
which actor[‘s] expectations converge in a given issue-area’*2¢ may be strikingly familiar.
For lawyers, regimes may, indeed, merely be ‘international law under another name.»
For institutionalists, regimes may lead to formal agreements. However, regimes and
agreements are not the same.  us, Oran Young states:
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Some writers have fallen into the habit of equating regimes with [...]
agreements in terms of which regimes are often expressed or codi ed.
In practice, however, international regimes vary greatly in the extent to
which they are expressed in formal agreements, treaties or conventions...

ough it may be helpful, formalization is clearly not a necessary condi-
tion for the e ective operation of international regimes.

In accordance with Barker, one may argue that IL does not simply focus on formal
agreements, but that the development of ‘soft’ law, as an inherent structural compo-
nent of IL, recognizes the fact that formalization may neither be neither possible nor
desirable.’st While institutionalism and regime theory may have provided the most
immediate results in the interdisciplinary analysis of IL, two further theories, developed
by IR scholars, also provide a basis for further interdisciplinary collaboration in this
area.  ese are liberalism and constructivism.

Liberal Theory

Liberal IR theory arose after the First World War in response to the inability of states
to control and limit war in IR. Early adherents, including Woodrow Wilson and
Norman Angell, vigorously argued that states mutually gain from cooperation and
that the destructive nature of war rendered it to be essentially futile. Liberalism was
unrecognized as a coherent theory until it was collectively and derisively termed as
idealism by E. H. Carr. Hans Kdchler advanced a novel version of “idealism”, which
utilized human rights as the basis for legitimacy of IL.133

e precursor to liberal IR theory was “idealism”. Idealism, or utopianism, was a
critically applied term by those who saw themselves as ‘realists’, including E. H. Carr.**
Liberal IR theory is also connected to Liberalism (from the Latin liberalis, meaning
“of freedom”),*® which focuses on the importance of liberty and equal rights. Liberals
espouse a wide array of views based on their understanding of these principles. Most
liberals support fundamental ideas, such as constitutionalism, liberal democracy, free
and fair elections, human rights, capitalism, free trade, and the freedom of religion.
Many of these are even widely accepted by political groups who do not openly profess
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a liberal ideological orientation. Liberalism encompasses several intellectual trends
and traditions. Its dominant variations are classical liberalism and social liberalism,
popularized in the eighteenth and twentieth centuries, respectively.’®

Liberalism in IR and legal process theory in IL are an obvious interdisciplinary combi-
nation as each is sensitive to the other’s discipline. Liberals are predisposed to recognising
the importance of law in promoting international cooperation. Equally, legal process
theory explicitly recognises the importance of policy in establishing conditions where law
can serve humanity.** Liberal approaches to IR and IL also share the same basic concerns
and assumptions. Both o er critiques of power-obsessed and state-centric approaches
taken by realists and positivists. Instead, according to Armstrong, Farrell and Lambert,
liberalism in IR and IL highlights the normative imperative and multitude of actors in
world politics. is serves as a basis for a progressive vision of law-enabled global gov-
ernance. Simultaneously, the liberal critique of realism and positivism’s amoral universe
contains a dangerous moral relativism that prioritises liberal values over a world order.

For Slaughter Burley, liberalism constitutes ‘a new paradigm’ which informs both
IR and IL. She highlights three fundamental assumptions of liberal theory, identi ed
by Andrew Moravcsik in 1992. Firstly, ‘fundamental actors in politics are members of
domestic society, understood as individuals and privately constituted groups seeking
to promote their independent interests.’®* Slaughter Burley notes that, in this regard,
liberal theory challenges a state-centred view that is common to realism, institution-
alism, and traditional approaches to IL. Secondly, ‘[a]ll governments represent some
segment of domestic society whose interests are re ected in state policy.” Finally, ‘the
behaviour of states — and hence levels of international con ict and co-operation —
re ects the nature and con guration of state preferences.’*

Liberal theory presents both opportunities and challenges for IL. Slaughter Burley
writes that ‘liberal theory provides a powerful theoretical framework for the analysis of
transnational law’, which includes ‘all municipal law and a subset of intergovernmental
agreements that directly regulate transnational activity between individuals and state
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and governments.” A fundamental di culty with transnational law is that it is often
regarded as being outside mainstream public international law. For example, the sub-
ject of private international law, which manages ‘international’ or ‘foreign’ aspects of
legal transactions among individuals, is regarded as separate and distinct from public
international law. Similarly, international trade law is seldom, if ever, the focal point
of mainstream texts on public international law, aside from the regulation of such
transactions by international agreements between states. Even in the eld of human
rights, international lawyers primarily place their focus on analysing the obligation
of states, as opposed to individuals. e conceptualization of human rights in public
international law only recognises individuals’ rights and remedies under IL to the
extent that states provide such rights and remedies.  is includes, for example, the
creation of an international human rights tribunal or the right of individual petition.

Liberal IR theory will be further examined in connection with the human rights
regime in chapter 1.2.2, as well as in the conclusion. It could be argued that, in the
context of human rights, our contemporary understanding challenges the traditional
approach to IL. Consequently, we are not only discussing the rights of states, but also
the rights of individuals, including their rights within a group.  is approach also
demonstrates the interconnection of the two disciplines - IR and IL.

Constructivism

Although fundamentally regarded as a ‘critical’ branch of IR theory, constructivism
is, perhaps according to Arend, a theory, which best serves mainstream international
lawyers. Constructivists, along with structural realists, share the central belief that states
behave as unitary actors, that the structure of the international system is anarchic,
and that theorizing about the system is critical for an understanding of IR.*2 Most
international lawyers would have little di culty in subscribing to these central tenets.
Nonetheles, Wendt notes that, whereas structural realists believe that the international
system only consists of a distribution of material capabilities — military might, economic
resources, natural and physical resources — constructivists also consider the social re-
lationships of the system.** With respect to the last and critical tenent, international
lawyers would generally agree with constructivist philosophy.:#

For constructivists the essential elements of the social construct may be divided

141 Slaughter Bulrey 1993, 230 and Barker 2000, 80. See also: Meijknect Anna, Towards International Personality: e
Position of Minorities and Indigenous Peoples in International Law, University of Tilburg, Intersentia — Hart, Antwerpen
— Groningen — Oxford, 2001.

142 Arend 1998, 126.
143 Wendt 1995, 73.
144 Barker 2000, 82.
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into three: rst, the existence of shared understandings, expectations or knowledge;
secondly, the existence of material resources; and thirdly, practices. In regard to the
third element, constructivists consider that states, via their practices, generate norms
of behaviour (shared expectation), which are just as much a part of the structure as its
material elements. Constructivists, thus, nd themselves closely tied to the so-called
‘British School’ of IR scholars.*

Other [Critical] Perspectives on International Relations

ere are additional IR theories, including feminist theories in the context of minori-
ties and indigenous peoples, among others, which are only brie y examined below.#

Marxism, is a fundamental theory of IR theory. It argues that liberalism/idealism
and realism are self-serving ideologies that are introduced by economic elites in order
to defend and justify global inequality. According to Marxists, class is the fundamen-
tal unit of analysis in IR and the international system is constructed by upper classes
and wealthy nations in order to protect and defend their interests. Two important
Marxist-derived bodies of IR theory are: world-systems theory (led by Immanuel
Wallerstein) and dependency theory (a Latin American school with advocates such
as Andre Gunder Frank). More recent neo-Marxist IR work is classi ed separately as
Critical or neo-Gramscianism and is led by scholars such as Robert Cox.'+

Feminist approaches to IR were popularized in the early 1990s. J. Ann Tickner
argues that such approaches place an emphasis on the continued exclusion of female
experiences in the study of IR, as well as the comparatively lower number of female
IR scholars.** IR feminists argue that gender relations are integral to the study of IR
and, for example, focus on the role of diplomatic wives and marital relations facilitat-
ing sex tra cking. Jacqui Trui, a feminist IR scholar di erentiates between empirical
feminism, analytical feminism, and normative feminism. She argues that the emphasis
on anarchy and the power of states marginalises the reproduction of the state system.+

Green eoryisasub- eld of IR theory, which concerns international environmental
cooperation.® Other IR theories include Foundationalism, Anti-Foundationalism and

145 ibid., 83.
146 See for example a recent dissertation by Valkonen Sanna, Poliittinen saamelaisuus. Vastapaino, Jyvéaskyld 2009.

147 See more on Marxist international relations theories at Alexander E. Wendt (1987). e agent-structure problem in
international relations theory. International Organization, 41, 335-370.

148 See more for example J. Ann Tickner Gender in International Relations, Feminist Perspectives on Achieving Global
Security, Columbia University Press, 1992.

149 See more on gender issues and international relations at Grant, R. and Newland, K. (eds) Gender and International
Relations, London, 1991.

150 See more for example Eckersley, Robin, Green  eory. http://www.oup.com/uk/orc/bin/9780199298334/dunne_
chapl13.pdf Accessed 16.5.2011.
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Post-Positivism. e “English School” of IR theory, also referred to as the International
Society, Liberal Realism or the British institutionalists, argues that there is a ‘society
of states’ at the international level, despite a condition of ‘anarchy’. It must, however,
be noted that despite its name, many scholars associated with the English school were
not from the United Kingdom. Functionalism arose from the resulting context and
experience of European integration and focuses on common state interests. Function-
alists maintain that integration develops unique internal dynamics as states assimilate
in limited functional or technical areas and increasingly utilize that momentum for
further assimilation in related areas.'s*

International Regime  eory focuses on cooperation between actors in IR. An inter-
national regime is regarded as a set of implicit and explicit principles, norms, rules,
and procedures around which actors’ expectations converge in a particular issue-area.
An issue-area comprises interactions in such diverse areas as nuclear non-proliferation,
telecommunications, human rights, and environmental problems. A fundamental idea
of international regimes is their ability to provide transparent state behaviour and a
degree of stability under conditions of anarchy in the international system. Interna-
tional regime analysis has, as a result, served as a meeting ground for various schools
of thought in IR theory.*

About Interdisciplinarity

As noted, it appears as though the interdisciplinarity of IL and IR is a necessity, as
opposed to being merely an interesting approach or a consequence of something else.
An interdisciplinary eld crosses traditional boundaries between academic disciplines
or schools of thought. s particularly occurs as new needs and professions arise.
‘Interdisciplinary’ was rst applied within the eld of educational and training peda-
gogies to describe studies that utilized the methods and insights of various established
disciplines or traditional elds of study.

Julie  ompson Klein attests that “the roots of the concepts lie in a number of
ideas that resonate through modern discourse—the ideas of a uni ed science, general
knowledge, synthesis and the integration of knowledge™, while Giles Gunn notes

151 See more on essay by Holsti Ole R.  eories of International Relations http://www.duke.edu/~pfeaver/holsti.pdf
Accessed 16.5.2011.

152 See more for example Krasner, S. International Regimes. Cornell University Press, Ithaca, 1983; Young, O.R: Creating Regimes.
Arctic Accords and International Governance. Cornell University Press, Ithaca and London, 1998; Young, O.R: and G. Osherenko
(eds.) Polar Politics: Creating International Environmental Regimes. Cornell University Press, Ithaca and London, 1993.

153 Klein, Julie  ompson. Interdisciplinarity: History,  eory, and Practice. Detroit: Wayne State University, 1990.See
more Augsburg, Tanya. (2005), Becoming Interdisciplinary: An Introduction to Interdisciplinary Studies (Kendall/Hunt);
Frodeman, R. and Mitcham, C. “New Directions in Interdisciplinarity: Broad, Deep, and Critical,” Bulletin of Science,
Technology, and Society, Vol. 27 (Fall 2007) no. 6; 506-514; Frodeman, R., Klein, J.T., and Mitcham, C. Oxford Handbook
of Interdisciplinarity. Oxford University Press, 2010.
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that Greek historians and dramatists took elements from other realms of knowledge
(such as medicine or philosophy) to further understand their own material. It is
considered that interdisciplinary programs sometimes arise from a shared conviction
that traditional disciplines are unable or unwilling to address important problems. '

e interdisciplinarity of IR and IL highlight particular opportunities between these
disciplines.'s Previously, developments between these two disciplines were regarded
as a failure due to IR scholars’ continued adherence to realist perspectives, which in
turn played down the role of IL in state relations. However, international lawyers do
not seek to impose a system of IL, akin to municipal law, on states. Instead, they seek
to develop rules that provide a framework within which states are able to cooperate. s

In the context of human rights, the interdisciplinarity of IL and IR become increas-
ingly evident. It may be argued that, at least, the three main IR approaches -- realism,
liberalism and constructivism -- provide useful perspectives for international human
rights law. As international human rights law primarily consists of treaty law, it is
characteristic of modern IL. Consistent with realism, it points to the role of state
consent as a reason for compliance, as well as to legal change as a formal process.
Concurrently, international human rights law expresses core values of the international
community. Human rights rest on the dignity of the individual and the protection
of human rights serve as a system of stability. Arguably, democratic rights are also
increasingly recognised by the international community. According to Armstrong,
Farrell and Lambert, liberalism is less valuable in explaining state compliance with
international human rights law. Self-interest is not a powerful motive for compliance
as IL generally serves to restrain state freedom of action.

However, the liberal notion of legal change as a policy process has considerable
explanatory power, especially regarding the plurality of involved actors. e authori-
tative decision-making process in human rights substantially involves international
organisations, courts and other quasi-legal bodies. NGOs, operating via transnational
coalitions, lead campaigns to advance international human rights law. Such law is,
then, elaborated on and implemented via transnational policy networks. e judicial
interpretation is also an important method of change in international human rights
law. e transnational tra c of judicial decisions carrying ‘persuasive authority’ is also

154 Gunn, Giles. “Interdisciplinary Studies.” Gibaldi, J., ed. Introduction to Scholarship in Modern Language and Literatures.
New York: Modern Language Association, 1992, 239-240.

155 See for example Koivurova Timo, Climate Governance in the Arctic: Introduction and  eoretical Framework,., in
“Climate Governance in the Arctic”, (editors T. Koivurova, C. Keskitalo and N. Bankes), pp. 1-26. Springer, 2009.

156 Barker 2000, 94-95.

157 Armstrong David, Farrell  eo and Lambert Hélene, International Law and International Relations. Cambridge
University Press 2007, 172; see also Hathaway Oona A., e cost of commitment, Stanford Law review 55, 2003, 1821-
1862.
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visible.»s In this regard, the worldwide rati cation processes of the ILO Convention
represents political procedures involving many actors. After the rati cation, the legal
and political process is continued through the comments of the Expert Committee
(CEACR). Here, the interpretation of Convention No. 169 plays a crucial role.

Finally, the constructivist approach draws our attention to the role of international
human rights law as a discourse — as constituting the relationship between states and
citizens, and as providing a vocabulary and moral purpose for judging state action.
Congruence and internalisation emerge as powerful and reinforcing reasons for com-
pliance with international human rights law, thus, explaining signi cant national and
regional variation. Change in international human rights law, particularly in regard to
spreading in uence, may be examined in terms of a social process that is centred on
elite learning and state socialisation. Key actors — NGOs and progressive states — have
also played the vital role of norm entrepreneurs in pushing forward the boundaries of
international human rights law.?

A lot of interdisciplinary scholarship, with international lawyers drawing on IR
scholarship to provide new means of examining IL and its relevance to IR, is originat-
ing in the legal world. However, Barker notes that such work would not have been
possible without key developments in IR theory.'® For present purposesitissu cient
to note that, prospects for interdisciplinary scholarship between IR and IL have re-
cently greatly improved. However, despite its extremely challenging methodology, it
is a rewarding and eminently interesting approach.

1.1.4 The Relevance of the Thesis in the Finnish context

e dissertation also has a Finnish context, although other comparisons are made as
well.  rough the use of the comparative method, solutions are sought for the signi -
cant questions of our own society in regard to indigenous peoples’ right to land and
water. e purpose of this study it to provide a general understanding of the main
di culties faced in regard to questions related to land right issues in Finland, as well
as in regard to the rati cation process of ILO Convention No. 169. e aim is to
produce knowledge and information that is relevant for decision-makers, academic
scholars, as well as other stakeholders and to thereby Il existing knowledge gaps.

e indigenous people of Finland, Sweden, Norway and Russia are called the Saami
people and are often described as the only indigenous people of the European Union.
ey have unique cultural characteristics and some still practice traditional livelihoods,

158 Armstrong David, Farrell  eo and Lambert Hélene, International Law and International Relations. Cambridge
University Press 2007, 172.

159 ibid., 173.
160 ibid.
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including reindeer herding, shing and hunting. Various Saami languages are spoken
in the area, although there are often di  culties in transferring the language from one
generation to the next.1%!

As the evaluation of the subjects of ILO Convention No. 169, especially in regard
to land rights, is a central issue of the thesis, I have, for the purpose of this study, taken
awider perspective on the general understanding of an indigenous person, as well as a
Saami, at least in the case of Finland. In the context of the ILO, reference to a Saami
means a person who ful Is the criteria of Article 1 of the ILO Convention, as well as
the elements required in Article 14 (e.g. the current connection with the land/water).
My presumption is that there are more existing Saami than merely the ones marked by
Sweden, Norway, and, Finland’s Saami Parliament’s'> electoral rolls. As noted earlier,
asimilar approach has been taken in a 1999 Swedish Committee report. When de n-
ing the subjects of the Convention’s land right articles, crucial elements emerge. ey
include the descendancy of the original inhabitants of the area in question, as well as
connection with the land and self-identi cation as indigenous.®® Group acceptance,
however, becomes problematic in the context of Finland.  ree decisions, made by
the Finnish Supreme Administrative Court, concerning a person’s acceptance to the
Saami Parliament’s electoral roll will be introduced and further examined below.

It should be noted that, within this context, that the Nordic states pursued a consist-
ent and harsh policy of assimilation towards the Saami population for many decades.

e assimilation policy was strongest in Norway where Norwegianization gradually
developed and became an o cial Norwegian policy around 1880. e aim of this policy
was, in paraphrasing the title of Eugen Weber’s study of the modernization of France
(1976), to turn the “Saami into Norwegians”. e Saami population was subject to
formal, as well as informal, discrimination. Norwegianization led to a radical decline
in the number of persons with a stated Saami self-identi cation, as well as a radical
decline in actual use and command of the Saami languages. Additionally, the school
system and the later rapidly expanding Nordic welfare states, signi cantly contributed
to the integration of the Saami population into the broader institutional development
of the Nordic states.* Contemporary statistics from Norway and Sweden only pre-
sent estimations of the total Saami population within these countries. However, it is

161 Di erent saami languages are devided into western and eastern languages: western Sami languages are Southern
Sami, Ume Sami, Pite Sami, Lule Sami and Northern Sami. Eastern Sami languages are Inari Sami, Kemi Sami (extinct)
Skolt Sami, Akkala Sami (extinct), Kildin Sami and Ter Sami. See more Sammallahti, Pekka. e Saami Languages: an
introduction. Karasjohka: Dawvi Girji OS. 1998, 5-38

162 Saami Parliaments are the representative organs of the Saami in the three Nordic countries, Finland, Sweden and
Norway. To be able to vote a candidate to be represented in the Parliament a person must be accepted to the electoral roll
of the Saami Parliament. e practices in the acceptance of a person to the electoral roll varies in these countries.

163 See more: Article 1 and Article 14 of the ILO Convention No. 169

164 Selle, Per Anne Julie Semb and Kristin Stramsnes: Sami citizenship: Challenging identities. Paper presented at ECPR
Joint Sessions of Workshops St. Gallen, Switzerland, 12-17 April 2011 Preliminary rst draft. Quoting permission asked.
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reasonable to highlight the statistics, which registered Saami in the Saami Parliament’s
electoral roll, as well as non-registered Saami in Sweden and Norway.'®> People may
have di erent reasons for not entering into the electoral roll. However, it does not
reduce their status as an indigenous right holder. e situation in Finland is di erent.
Issues related to the historical rights of Lapp and Saami descendants are more
closely examined in Article No. 5, published in the Yearbook of Polar Law. Various
gures presenting the Saami Parliament’s electoral rolls in the three Nordic countries
are evaluated in chapter 2.2 and compared to the estimates presented in di erent
public sources.

e answers to our Finnish and Nordic questions are explored through the compara-
tive method introduced in chapter 1.3.3. It was reasonable to examine the countries
that have already rati ed ILO Convention No. 169 in order to nd similarities and
di erences in their approaches to such complex issues. It is obvious that a uniform
approach cannot be directly applied to our own situations. It is, however, interesting
to examine how many di erent variations there are in the approaches taken to these
questions (subjectivity and land rights). It also appears that countries deal with these
issues after the rati cation in the context of the Committee of Experts (CEACR)
reporting process . is may be interpreted in two ways: 1) there is a strong pressure
for the country to resolve these issues; and 2) not everything must be resolved prior to
rati cation. It must be noted that a comparison is also made with countries who have
notrati ed ILO Convention No. 169, but have found di erent means of acknowledg-
ing indigenous peoples’ rights to their traditionally occupied lands.

1.1.5 The Structure of the Thesis

e dissertation: “An interdisciplinary approach to ILO Convention No. 169 — in
a Nordic Context with Comparative Analysis” consists of ve separately published
articles and the synthesis.  ree (four) of the articles are refereed articles: e Po-
litical Recognition and Rati cation of ILO Convention No. 169 in Finland, with

165 See more ibid. A Citizenship Survey conducted in Norway by Per Selle, Anne Julie Semb and Kristin Stramsnes “We
asked the respondents both whether they ful | the criteria for registering in the Sami electoral roster and whether they have
actually chosen to register. 745 persons reported that they ful | the criteria for registering, whereas 315 persons reported
that they did not ful | the criteria. 79 persons reported that they did not know whether they ful lled the criteria, and 33
persons did not answer this question. Of those 745 persons who were eligible for registration in the electoral roster, a total
of 549 persons reported that they have actually registered, whereas 173 persons reported that they have not registered. 20
persons answered that they did not know whether they were registered or not, and 3 persons did not answer this question.
ose who answered “do not know” or who did not answer these questions were omitted from the analysis. e remaining
1037 respondents were categorized as ‘registered Sami’, ‘unregistered Sami’ and ‘non-Sami’ on the basis of their answers
to these two questions.
166 Scholarly peer review (also known as refereeing) is the process of subjecting an author’s scholarly work, research,
or ideas to the scrutiny of others who are experts in the same eld, before a paper describing this work is published in a
journal.
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some comparison to Sweden and Norway Nordic Journal of Human Rights Vol. 23 Nr.
3:2005; International Norms and Domestic Practices in Regard to ILO Convention
No. 169 — with special reference to Articles 1 and 13-19. International Community
Law Review, Volume 12, No.2, 2010; and e Historical Basis of Saami Land Rights
in Finland and the Application of the ILO Convention No. 169, published in the
Yearbook of Polar Law, 2011. e fourth article: Sammenliknende synsvinkel pa
ILO-konvensjon nr. 169 — spesielt artiklene 1 og 13-19 ARINA, Nordisk tidskrift for
kvensk forskning, Ruija Forlag 2009-2010 is in line with the thesis and provides Nordic
readers with information on this issue. s article has been accepted as a Norwegian
referee journal .

e fth article: Erdistd ILO:n alkuperdiskansasopimuksen No. 169 soveltamis-
kysymyksistd, in Kai T. Kokko (ed.) Kysymyksid saamelaisten oikeusasemasta. Lapin
yliopiston oikeustieteellisid julkaisuja, Sarja B nro 30. Jyvéskyld 2010 is chosen for
the thesis as a more detailed example of the Finnish situation in relation to Article 1
of ILO Convention No. 169. It also provides elements of the study for Finnish read-
ers. e articles are published in chronological in order to illustrate the development
of the writing process of the dissertation — the approach, focus, research questions
and conclusions.

e synthesis is a summary of the ve articles that includes the theoretical and
methodological aspects of the study. It also presents a concluding chapter with rec-
ommendations for future development. e synthesis consists of three parts. e

rst part serves as an introduction, as well as a background study. It also de nes the
key concepts of this study. Additionally, the theoretical framework, in the context of
international relations and international law, as well as the methodological aspects
connected to the materials utilized in this study are introduced. e second part of
the thesis explores ILO Convention No. 169, as well as issues related to indigenous
peoples’ land rights in comparison with the Nordic situations. Here, the subject-object
dichotomy of ILO Convention No. 169 is examined as it constitutes the basis for
the implementation of other rights as well. Part three acts as a concluding chapter
where the above-mentioned themes are evaluated from the perspective of liberal hu-
man rights. Finally, some recommendations, particularly regarding Finnish issues
related to this study, are outlined for policy-makers and other stakeholders. e ve
separately published articles are chronologically presented along with the references
of the synthesis and several appendices.
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1.2 Theoretical Framework - International Relations and
International Law in the Context of Human Rights

1.2.1 States as Sovereign entities

State sovereignty has, for the past several hundred years, been a de ning principle of
interstate relations and a foundation of world order. e concept lies at the heart of
both customary international law and the United Nations (UN) Charter. It also re-
mains an essential component of the maintenance of international peace and security,
as well as the defense of weak states against the strong. Simultaneously, the concept has
never been as inviolable, in law or in practice, as a formal legal de nition may imply.x
Empirically, sovereignty has routinely been violated by powerful states. In today’s
globalized world, it is generally recognized that cultural, environmental, and economic
in uences do not respect borders. e concept of state sovereignty is well entrenched
in legal and political discourse. At the same time, territorial boundaries have come
under stress and have signi cantly diminished as a result of contemporary international
relations (IR). Not only have technology and communication caused borders to be-
come permeable, but the political dimensions of internal disorder and su ering have
also often resulted in greater international disorder. Consequently, perspectives on the
range and role of state sovereignty have, particularly over the past decade, quickly and
substantially evolved.*®® s chapter introduces a short review on the concept of the
state and the origins of sovereignty. It will discuss the widely acknowledged limits and
challenges of state sovereignty, particularly in the context of the human right regimes.
e logical introduction to the contemporary challenges of state sovereignty includes

de ning the concept of a state.’® e basic criteria of statehood are to be found in
Article 1 of the Montevideo Convention on the Rights and Duties of States 19337,
which require that: “ e State, as a person of international law should possess the
following quali cations: a) a permanent population; b) ade ned territory; c) govern-
ment; and d) capacity to enter into relations with other states.”*” s is generally
accepted as the de nition of statehood and has, despite existing criticism, evolved into
a rule of customary international law (IL). Population and territorial requirements

167 According to former Secretary-General, “ e time of absolute sovereignty ... has passed; its theory was never matched
by reality.” Boutros Boutros-Ghali, An Agenda for peace (New York: United Nations, 1992), para.17.

168 State Sovereignty: International Development Research Centre at http://www.idrc.ca/en/ev-28492-201-1-DO_TOPIC.
html. Accessed 22.3.2008.

169 See more on States and the legal personality in international law at Warbick Colin, States and recognition in inter-
national law, in Malcolm D. Evans (ed.) International law, Oxford University Press, 2003, 206-231.

170 e Convention itself has been rati ed by only a very small number of South American states.

171 Warbick, Colin, States and Recognition in International Law ( e legal criteria of statehood) in Malcolm D. Evans
(ed.) International Law. Oxford University Press, 2003, 221-231.
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are relatively uncontroversial. Essentially, IL does not impose a lower limit on the
size of a population and recognizes that a population may be nomadic. Accordingly,
the question of territory does not require that a state have undisputed boundaries,
but necessitates a ‘su cient consistency’ instead.’>  ere is also no speci cation for
a particular type of government, such as a democracy, in order for it to constitute a
state. According to Barker, of the criteria outlined above, the fourth - the capacity to
enter into international relations with other states - is the most controversial. In this
regard, there has been a debate as to whether this criterion requires that an entity be
recognized by other states in order for it to exist. According to a majority of interna-
tional lawyers, the recognition is merely declarative of the status of an entity as a state
under IL. Recognition is, therefore, essentially a political act.*”

e history of IR and the present foundation of IL, with regard to sovereignty, have
often been traced back to the 1648 Peace of Westphalia™, where the modern state
system was developed. Prior to this, the European medieval organization of political
authority was based on a vaguely hierarchical religious order. Westphalia instituted
the legal concept of sovereignty, which essentially meant that rulers, or legitimate
sovereigns, had no internal equals within a de ned territory and no external superiors,
as the ultimate authority, within the territory’s sovereign borders.” Despite its varied
de nitions over time, the Stanford Encyclopedia of Philosophy de nes sovereignty as
the ‘supreme authority within a territory’.*

State sovereignty denotes the competence, independence, and legal equality of states.

e concept is normally used to encompass all matters on which a state is permitted,
by IL, to decide and act without the intrusion of other sovereign states.  ese matters
include choices regarding political, economic, social and cultural systems, as well as the
formulation of foreign policy. However, the scope of such state choices is limited and
depends on developments in IL (including agreements made voluntarily) and IR.Y"

An important component of sovereignty has been an adequate display of state
authority over its respective territory and the exclusion of such action to other states.

172 See more on Western Sahara Case (1975) ICJ Rep. 12; Per German-polish Mixed Arbitral Tribunal in Deutsche
Continental Gas-Gesellschaft v Polish State 5 A.D. 11 at P. 15 (1929); Barker 2000, 38-39.

173 Barker 2000, pp. 39-40. s does not mean, however, that recognition of an entity as a state is required before a
state can enter into bilateral relations with that entity. On the other hand, an express act of recognition is not required and
can be implied from the actual creation of bilateral relations.

174 e Peace of Westphalia was a series of peace treaties signed between May and October of 1648 in Osnabruck and
Munster.  ese treaties ended the irty years * War (1618-1648) in the Holy Roman Empire, and the Eighty Years War
(1568-1648) between Spain and the Dutch Republic. See also Stephen C Ne , A short history of international law in
Malcolm D. Evans (ed.), International Law, Oxford University Press, 2003, 37-38.

175 Barker J. Craig, International law and international relations , York, 2000, 37.

176 Stanford Encyclopedia of Philosophy at http://plato.stanford.edu/entries/sovereignty/ . Accessed 8.6.2010.

177 State Sovereignty: International Development Research Centre at http://www.idrc.ca/en/ev-28492-201-1-DO_TOPIC.
html. Accessed 22.3.2008.
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e post-1945 system of international order, enshrined in the UN Charter, inherited
this basic model. Following decolonization, a restrictive and Eurocentric (that is, VWest-
ern) order became global.  ere were no longer “insiders” and “outsiders” as virtually
every individual inhabiting the globe lived within a sovereign state. Concurrently, the
multiplication of the number of states did not diminish the controversial character of
sovereignty.'”® However, it must be noted that dozens of colonial overseas territories
still remain today.  ese are either recognised as non-self-governing territories by the
UN or exist in disguise as a result of a one-sided integration/incorporation with a
colonial power.

In accordance with article 2 (1) of the UN Charter, the organization of the world
is based on the principle of the sovereign equality of all member states. While states
are equal in relation to one another, their status of legal equality, as a mark of sov-
ereignty, also serves as a basis for establishing intergovernmental organizations and
endowing them with the capacity to act between and within states, to the extent that
the framework of the organization permits it. As a hallmark of statehood, territorial
sovereignty underlies the system of international order in relations among states. An
act of aggression is unlawful, not only because it undermines the international order,
but also because states have exercised their sovereignty to outlaw war. Additionally, the
failure or weakening of state capacity, which produces a political vacuum within states,
leads to human tragedies, as well as international and regional insecurity. Repressive,
aggressive, or collapsed states may result in threats to international peace and security.'”

e principle of non-interference in a airs within states’ domestic jurisdiction is
the anchor to state sovereignty within the system of IR. Indigenous global politics
regard the Westphalian system of sovereign independent nation states as a construct
that privileges Euro-centric societies over all others in the international sphere. e
transnational movement of indigenous rights seeks a recon guration of this norm
toward a more pluralistic conception. According to Lightfood, securing indigenous
rights to land and self-determination through a less state-centric and multi-faceted
view of sovereignty, thus, o ers a new and particular challenge to the hegemonic, and
increasingly pressured, Westphalian international system.1e

To conclude, in order to be considered as a subject of IL, an entity must be capable
of possessing rights and duties under IL and have the procedural capacity to enforce
those rights and duties. Traditionally, only states ful lled the necessary requirements.
As will be examined later, IL has developed in manner that allows it to recognize
further categories of subjects. However, it cannot be denied that states remain the

178 ibid.
179 ibid.

180 Lightfood Sheryl, Emerging International Indigenous Rights Norms and ‘Over-Compliance’ in New Zealand and
Canada.” Political Science, Vol. 62, No. 1, June 2010, pp. 84-104.
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primary subjects of IL. According to Barker, there are four factors that point toward
the primacy of states in IL. First, IL is primarily a system of law between states. It is
made by states and is concerned with regulating the interactions of states. Secondly,
the International Court of Justice, the principal judicial organ of the UN recognized
by IL, is only open to states in its contentious jurisdiction. irdly, when an individual
su ers harm abroad, under IL, that individual cannot directly bring a claim against
the state in which he or she is harmed. Such a claim must be placed by his or her
nation state. Finally, when a state pursues such a claim, it is not acting as an agent of
the individual, but is pursuing its own claim.zs

However, in a more recent development, considered to be ‘one of the more signi -
cant features of contemporary international law’, the number of recognized subjects
in IL has expanded to include international organizations and, to a limited degree,
individuals. Other putative subjects of IL could include insurgents and national libera-
tion movements. 82 Nevertheless, here, consideration will only be given to international
organizations, such as the International Labour Organisation (ILO), and individuals
as members of indigenous peoples. Emphasis is placed on the status and subjectivity
of indigenous peoples and their treatment within the system of contemporary IL.

ese issues will be further examined in chapter 2.2.

1.2.2 State Sovereignty Challenged by the Human Rights Regime and
guided by the Liberal Political Theory

As noted above, the Westphalian system explicitly consists of states. However, according
to Brown, there is a long-standing interpretive tradition, which argues that individuals
are the ultimate members of international society, even if states are considered to be the
immediate members. International action on behalf of individuals and distressed groups
has been acommon occurrence over the last few centuries. Concurrently, an individual’s
international legal status has been di erent. Conventional IL often only recognized in-
dividuals in exceptional circumstances — famously, pirates were the unfortunate bearers
of international recognition as state action against them, irrespective of their national-
ity, was considered to be a customary rule of IL. At the other end of the social scale,
diplomats had personal immunity, which was similarly recognized as customary IL.
In (public) international law, individuals were represented via ‘their’ sovereign state, as
their recognition as legal entities of their own right would undermine state sovereignty.

181 See the judgement of the ICJ in Mavrommatis Palestine Concessions case (Jurisdiction) 1924 ICJ, Ser. A, No. 2, p.12,
where the court observed that: ‘Once a state has taken up a case on behalf of one of its subjects before an international
tribunal, in the eyes of the latter the state is sole claimant.’

182 Barker 2000, 45.
183 Brown Chris, Sovereignty, Rights and Justice, International Political ~ eory Today, 2002, 115.
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is approach was changed after 1945. Today, there is an extensive international
human rights regime that is primarily based on treaty law and regulates the manner
in which states treat individuals that are under their control. is regime principally
consists of treaties prohibiting genocide®, racial discrimination®®, civil and political
rights'®, economic, social and cultural rights®’, and discrimination against women,
torture'®and the rights of children®, Additionally, there are various regional human
rights treaties. States party to these treaties promise other signatories to protect the
human rights of individuals under their control.  ese treaties also establish various
mechanisms for monitoring and promoting compliance.®®* e modern multilateral
human rights regime precisely rests on the notion that all individuals have rights by
virtue of their humanity, and that they theoretically should be able to enforce these
rights against their own government.**2 Individuals possess economic, social, political,
as well as civil rights. However, the rights regime is not solely restricted to individu-
als — groups and ‘peoples’ are also considered to possess rights, which they may assert
against the state.1?

In the case of indigenous peoples, the traditional view on state sovereignty changes
the composition. On the one hand, states are willing to promote human rights concern-
ing indigenous peoples as ‘peoples’. On the other hand, they do not want to go ‘too
far’ in recognizing these rights. According to Tully, indigenous peoples have turned to
IL in order to gain the recognition and protection of their status as peoples with the
right to self-determination. Extensive research and reasoning, which supports their

184 International Convention for the Protection of All Persons from Enforced Disappearance. Adopted and opened for
signature and rati cation by General Assembly resolution 61/177 of 20 December 2006 Entry into force 23 December
2010.

185 International Convention on the Elimination of All Forms of Racial Discrimination. Adopted and opened for sighature
and rati cation by General Assembly resolution 2106 (XX) of 21 December 1965, entry into force 4 January 1969.

186 International Covenant on Civil and Political Rights. Adopted and opened for signature, rati cation and accession
by General Assembly resolution 2200A (XXI) of 16 December 1966 entry into force 23 March 1976.

187 International Covenant on Economic, Social and Cultural Rights. Adopted and opened for signature, rati cation and
accession by General Assembly resolution 2200A (XXI) of 16 December 1966 entry into force 3 January 1976.

188 Convention on the Elimination of All Forms of Discrimination against Women. Adopted and opened for signature,
rati cation and accession by General Assembly resolution 34/180 of 18 December 1979 entry into force 3 September
1981.

189 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. Adopted and opened
for signature, rati cation and accession by General Assembly resolution 39/46 of 10 December 1984 entry into force 26
June 1987.

190 Convention on the Rights of the Child. Adopted and opened for signature, rati cation and accession by General
Assembly resolution 44/25 of 20 November 1989 entry into force 2 September 1990.

191 Brown, Chris 2002; 115-116; see also Goldsmith, Jack L. and Posner, Eric A. e Limits of International Law, Oxford
University Press, 2005 at pp. 107-108; Steiner, H.J. and Alston, P. (eds.) International Human Rights in Context: Law,
Politics and Morals — Texts and Materials, 2" edn. Oxford. Clarendon Press, 2000.
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193 See more Crawford, J (ed.), e Rights of Peoples. Oxford: Clarendon Press, 1988.
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prior coexistent sovereignty also, and eo ipso™*, recognizes indigenous populations as
internally colonised peoples to whom the principle of self-determination applies.1®

The Approach of Liberal theory

Itisargued that ndingan appropriate political expression for a just relationship toward
colonised indigenous peoples is one of the most important issues confronting political
theory today.* It is important to understand how Western and liberal political theory,
in particular, are implicated in justifying colonialism. At the same time, determining
whether this complex tradition of thought can provide a space for indigenous peoples’
contemporary aspirations may be of even more signi cance. Typically, these aspirations
have included claims for the return of traditional lands, the preservation of culture,
as well as the right and means to exercise e ective self-government. Western political
thought is not necessarily the language of the world’s indigenous peoples. Nonetheless,
they have often been restricted to use it, despite sometimes overlapping with indigenous
conceptions of what is right or just.*” Chapter 1.2.3 will further evaluate this notion.

It can be argued that, indigenous peoples’ claims to prior and continued sovereignty
over their territories are challenging the source and legitimacy of state authority. Some
states rely on the now discredited doctrine of terra nullius'*é, while others rely on treaty
terms that are not observed at all times. Undoubtedly, most states owe their existence
to some combination of force and fraud. However, the issue is not simply a matter
of how a state came to be, but how it may become ‘morally rehabilitated’, despite its
illegitimate establishment. Ivison, Patton, and Sanders question how the narratives
of nationhood are to be told — the reconstitution of the founding moments and the
reinterpretation of its fundamental documents. According to them, these issues have
broad consequences for philosophical views regarding the relation of the individual
to the state, as well as the nature of community and identity.'®

An important issue that emerges at the outset is the problem of distinguishing

194 by that very fact” http://en.wikipedia.org/wiki/Eo_ipso Accessed 22.3.2011.

195 Tully, James, e Struggles for Freedom in Duncan Ivison, Paul Patton and Will Sanders (eds.) Political ~ eory and
the Rights of Indigenous Peoples, 2007, 54.

196 Ivison Duncan, Patton Paul and Sanders Will, Introduction in Political ~ eory and the Rights of Indigenous Peoples.
Cambridge University Press, 2007, 2.

197 ibid.

198 Terra nullius is a Latin expression deriving from Roman law meaning “land belonging to no one” (or “no man’s
land”),which is used in international law to describe territory which has never been subject to the sovereignty of any state,
or over which any prior sovereign has expressly or implicitly relinquished sovereignty. Sovereignty over territory which is
terra nullius may be acquired through occupation, though in some cases doing so would violate an international law or
treaty. http://en.wikipedia.org/wiki/Terra_nullius Accessed 22.3.2011. See also, English Dictionary, Allwords.com.

199 Ivison Duncan, Patton Paul, and SandersWill, Political ~ oery and the Rights of Indigenous peoples, Cambridge
University Press, 2007, 3.
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indigenous claims from the claims of other forms of cultural or ‘societal’ groups. In
order to ‘do justice’ to indigenous claims, there must be a distinct understanding of
the nature of the claims made. It is historically true that many liberal democracies
have aimed to assimilate indigenous peoples, while denying them any form of group-
speci ¢ recognition. However, Will Kymlicka points out that similar actions were taken
in regard to many other minority groups.2° Moreover, these ‘stateless nations’ have
not only regarded themselves as a distinct people, similar to indigenous peoples, but
as occupying territories that they regard as their ‘homeland’. An important question
is, thus, raised by Kymlicka in regard to distinguishing between indigenous peoples
and other minority groups, as well as among indigenous peoples themselves. How
can it be done, and according to what criteria?®*  ese questions are dominated by
contemporary discussions in IR and IL and are particularly true in issues related to
political and cultural identity and di erence.

James Tully suggests that Western political theory has consistently failed to enter
into a just dialogue — political traditions and understandings — with indigenous
peoples. Concurrently, the demand for a just dialogue with indigenous peoples and
non-indigenous peoples presents a series of di  cult challenges. What are the neces-
sary conditions for such dialogue? According to Tully, on the one hand, it is clearly
a presupposition of dialogue that indigenous and western political theories are not
utterly incommensurable. On the other hand, this does not mean that there cannot
be profound di erences between their conceptions of social relations, individual rights
and obligations and that, as a result, we still face the problem of nding appropriate
translations or reconciliations. Furthermore, Tully questions whether this implies that
Western liberal political theory should renounce its claim to universality and present
itself as based upon one possible set of values that are to be considered alongside oth-
ers, including indigenous ones. Tully continues to question, whether we are, then,
not in danger of assuming that cultures and traditions are more homogeneous and
self-contained than they actually are. Do we not risk losing sight of shared values be-
tween cultures and traditions that are concerned with equality, freedom, autonomy,
wellbeing and justice? 2

Contemporary anthropologists and cultural theorists have shown that cultures that
appear to be apparently ‘traditional’ may also be complex and uid.?® is seems to
be particularly true in regard to the cultures of colonised indigenous peoples within
contemporary liberal democracies. Since the sixteenth century, problematic assump-

200 Kymlicka Will, American Multiculturalism and the ‘Nations Within’ in lvison, Patton and Sanders, 2007, 216-236.
201 ibid.
202 Tully 2007, 4.

203 See for example Cli ord, James, e predicament of culture, Harvard University Press,1988 and Michelle Moody-
Adams, Fieldwork in Familiar Places: Morality, Culture and Philosophy, Harvard University Press, 1997.
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tions about the inherent inferiority of indigenous peoples and practices, as well as the
intrinsic superiority of European norms and institutions, have served as a standard
feature of arguments in political theory. By invoking a mysterious ‘otherness’ or radi-
cal di erence in referring to indigenous cultures, there is a danger of simply replaying
existing prejudices. Deep cultural diversity is a key feature of many contemporary
societies. Nevertheless, various cultures and peoples are not encased within static and
clearly delineated cultural structures and boundaries. According to Ivison, Patton, and
Sanders, claims of cultural di erence must be balanced against the dynamic nature
of cultural practices and traditions, as well as the manners in which cultures borrow
and import practices and beliefs from outside.?* Later, the concept of identity will be
brie y examined in the context of subjectivity.

According to lvison, Patton, and Sanders, recent years have witnessed genuine
attempts by the liberal tradition to accommodate indigenous claims.  ese must be
evaluated to the extent that earlier forms of complicity within the process of colonisa-
tion are examined. In this regard, the above mentioned scholars have addressed two
questions: First, in what ways has western political theory contributed to the colonisa-
tion, subjugation and continued disadvantage faced by indigenous peoples in the past,
as well as today? Second, what resources of political theory exist for thinking di erently
about these relations, as well as about the possibility of ‘decolonising’ relations between
indigenous and non-indigenous peoples? e authors® three main themes— sovereignty,
identity and democratic theory — place an emphasis on the fundamental issue of justice
for colonised indigenous peoples. | will also add a fourth theme, subjectivity, which
is examined as an important issue related to identity and vice versa. Each theme rep-
resents a signi cant domain within Western political theory, and has been central in
the encounter between indigenous and non-indigenous peoples. | will consider how
indigenous claims have been understood and interpreted by contemporary political
scholars, and what they consider to be the consequences of these claims. Here, liberal
political philosophy looms large as the debate on the nature of indigenous claims
form non-indigenous perspective has, philosophically, most developed among liberal
political theorists.2®

204 lvison, Patton and Sanders, 2007, 4-5. See also articles in the book by lvison, Patton and Sanders, 2007: Barcham
Manuhuia, (De)Constructing the Politics of Indigeneity, 137-151; Simpson Audra, Paths Toward a Mohawk Nation: Nar-
ratives of Citizenship and Nationhood in Kahnawake, 113-136; Connolly William, e Liberal Image of Nation 183-198;
and Webber Jeremy, Beyond regret: Mabo’s Implications for Australian Constitutionalism, 60-88.

205 Ivison, Patton and Sanders, 2007, 5.

206 ibid.



PART | Introduction and Background for the Thesis 69

Di erent Claims by the Indigenous Peoples

In recent years, according to Ivison, Patton, and Sanders, three types of responses have
emerged toward indigenous rights claims. e rst notes that liberal political theory
must not to be reshaped in light of indigenous demands, but should, instead, remain
close to its individualist and non-interventionist credentials, while also ensuring that
cherished rights and protection are e ectively extended to indigenous peoples. e
second argues that liberal political thought can be remoulded and reshaped to meet
indigenous aspirations. However, this may be limited by the established liberal con-
ception of equality and autonomy. e third response states that that the poverty of
both previous responses suggests that some reshaping of the conceptual framework of
political theory is required in order to justify indigenous aspirations.2””

e rstresponse invokes a form of liberal neutrality and argues that the liberal state
should not seek to recognise distinctive cultural or group rights, but should, instead,
focus on providing e ective individual civil rights, such as the freedom of expression,
association, religion, movement, as well as others. In particular, liberal theorists should
be wary of the social ontology of cultures and groups. According to Kukathas, groups
are not homogenous but dynamic, heterogenous historical associations of individuals.2
To treat them otherwise is to risk empowering groups’ elites and creating problems
for ‘internal minorities’. Hence, it is argued that individuals should be empowered to
move within and, if desired, outside of the ‘associations’ in which they have grown up
or chosen to live. Individuals should be free to form associations with others based on
the grounds of a shared societal culture or way of life. e state has no business interfer-
ing with their choice, but must ensure that individual’ rights to express dissent from,
or to exit, such associations are protected. is means the avoidance of entrenching
group rights. Rights that are contingent and bi-directional are not to be exercised over
individuals by a group or cultural membership. Cultural membership may contribute to
individual wellbeing, but group rights may increase a state’s communicative transaction
costs by complicating the political process and slowing down e ective decision-making.

ey can also place burdens — material and otherwise — on majority populations (that
is, subsidising alternative legal systems; language programs; separate schools, etc.),
which may, in turn, generate resentment and ‘backlash’, thus, undermining conditions
for granting such rights in the rst place. Individual and non-group rights must be
secured. e rights to self-government, or self-determination, for indigenous peoples
are satis ed ipso facto upon the provision of their individual rights.2°

207 lvison, Patton and Sanders, 2007, 6.

208 Kukathas, Chandran, Are  ere any Cultural Rights? Political ~ eory 20 (1) :105-139, 1992; Kukathas, Chandran, Survey
Article: Multiculturalism as Fairness: Will Kymlicka's Multicultural Citizenship. Journal of Political Philosophy 5 (4):406-427, 1997.

209 lvison, Patton and Sanders, 2007, 6.



70 ILO Convention No. 169

Still, an alternative response from within the liberal tradition, has been to tie the
recognition of more extensive rights of self-government and the protection (or return)
of indigenous lands into an argument based on individual wellbeing. Will Kymlicka has
developed this argument with considerable skill.2* Kymlicka states that indigenous peo-
ple, or traditional minorities, are owed self-government and title to their lands because,
without such rights (in addition to traditional liberal rights mentioned above), they are
in danger of losing access to a secure societal culture and hence, to the context in which
individual freedom is rendered as meaningful.  us, group rights, up to and including
self-government, are justi ed on the grounds of preserving conditions for the ourishing
of individual autonomy and freedom. e same grounds also justify the limiting condi-
tion that, ‘liberals can only endorse minority rights insofar as they are consistent with
respect for the freedom and autonomy of individuals.’* Justice involves compensation
for arbitrary and unfair social disadvantages, as well as promoting and securing capaci-
ties for individuals to pursue and revise their own conception of the good. e value of
cultural membership, including a particular relation to land, in this case, is  xed relative
to a conception of justice in which the value of autonomy is central. To renounce the
centrality of autonomy for the purpose of a liberal recognition of di erence is to risk
tolerating practices that are not simply illiberal, but potentially harmful.22

e tension between cultural di erences and liberal values leads to a third response
to indigenous claims, which necessitates the greater conceptual and practical reshaping
of liberal democratic norms and institutions. A part of the reason for this scepticism
of existing norms and institutions is that liberal arguments are said to be unable to
comprehend what is distinctive about indigenous claims to land and self-government.
What is it about the claims of indigenous peoples that is missed by liberal responses,
and in what way are indigenous claims distinctive when compared to those of other
minority peoples?

Approaches to this issue have a tendency of either appealing to the ‘inherent’ sover-
eignty of indigenous peoples, to the history of their relations with settlers, or to their
cultural di erences with respect to Europeans. Some argue that indigenous peoples
exercised historical sovereignty over their lands and communities and, therefore, pos-
sessed an ‘inherent’ sovereignty that was unjustly taken away and should be returned
to them. Similarly, lands that were unfairly expropriated should be returned, or ap-
propriate compensation should be negotiated where expropriation is impossible. is
is also a common approach in the Nordic countries, while other views exist as well.

According to Anaya, there are two di  culties with respect to this argument. Firstly,

210 1989, 1995; 1998a.
211 Kymlicka 1995, 75.
212 Ilvison, Patton and Sanders, 2007, 7.
213 lvison, Patton and Sanders, 2007, 9.



PART | Introduction and Background for the Thesis 71

other stateless peoples also once exercised historic sovereignty over their lands and
communities (e.g. the Scots and Catalans). In this regard, it is unclear in what way
indigenous claims may be comparatively more distinctive. It may be argued that in-
digenous peoples have su ered more than other peoples and, thus, provide a remedial
case for distinguishing their claims from others. 2 However according to Ivison, Patton
and Sanders, linking rights to self-government to degrees of su ering is problematic.
e case of remedial rights is dependent on a temporary measure intended to address
speci ¢ disadvantages caused by historic injustices. Still, indigenous claims appeal
to ‘inherent’, not temporary, sovereignty. e second problem with the approach to
historical sovereignty, according to lvison, Patton and Sanders, is that the meaning
of ‘sovereignty’ is unclear in this context, and should, therefore, be recognised or
‘returned’ to indigenous peoples.zs
e relevance of the history of relations between indigenous and non-indigenous
peoples is something that contemporary theories of justice have been slow to recognise.
Jeremy Waldron has argued that the recognition of Aboriginal claims to land or self-
government rights should not focus on compensating for historical injustice, but should,
instead, address contemporary discrimination and disadvantage. # If it were the historical
nature entitlements that mattered most, then the connection between the restoration
of lands or resources and distributive justice would be unclear, as parties may be just as
well-o or may not be su ering from serious disadvantages. Naturally, in some parts of
the world, indigenous peoples currently do notsu er from appalling social disadvantages.
e distinctiveness of indigenous claims, if purely seen as deriving from their attach-
ment to land and historical relations to the colonial state, is lost or rendered opaque in
discussions of distributive justice. Some would argue that this is unavoidable. Justice
is about the impartial distribution of goods, and the distinctive identity or history of
indigenous peoples is only relevant insofar as it a ects the consideration of their fair
share of ‘primary goods’ relative to other citizens. However, this means that there is a
risk that the manner in which such lists of primary goods are gathered, as well as the
construction of notions of fairness, will not only misunderstand the particular value
of culture or land that is being appealed to, but also the nature of moral wrongs upon
which claims are based — the historical legacy of colonialism. For example according
to Ivison, Patton and Sanders, indigenous claims do not merely aim for rights to a
fair share of Australian or Canadian resources, but to a particular share that must be
understood against a background of the denial of indigenous peoples’ equal sovereign
status, the dispossession of their lands, and the destruction of their cultural practices.?”

214 See more Anaya, 1996.
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e nal means of distinguishing indigenous claims from those of other peoples
includes an appeal to cultural di erences. In this approach, indigenous peoples’ claims
are distinctive due to the nature of their culture and especially their relation to the land,
whicha ects the particular history of their interactions with various settler states. e
way we distinguish between indigenous peoples and other ‘stateless’ nations is that,
in state-building processes, other peoples were able to converge with the majority of
the nation on what Kymlicka regards as ‘certain cultural self-conceptions, and [the
sharing of ] certain economic and social needs and in uences.’®

To conclude, contemporary political theory has much to learn from its encounter
with its colonial past. e demands of self-determination and justice from indigenous
peoples present far-reaching challenges for dominant societies. In chapter 1.1.3, the
traditional human rights regime is compared and examined in the context of ILO
Convention No. 169, an international human rights treaty that is particularly dedi-
cated to indigenous peoples.

1.2.3 The Principle of Self-determination and ILO Convention No. 169

is chapter shortly introduces the concept of self-determination and how it has been
managed in the context of indigenous peoples and ILO Convention No. 169. It is
beyond my competence to evaluate whether these peoples should or could have the
full and extensive right to self-determination as peoples among peoples, but rather
to describe the current attitude toward the issue in IL and within the international
community. e purpose of this chapter is to examine the limitations of the concept
of self-determination in the context of the ILO. Subsequently (in chapter 1.1.1), the
process by which traditional state sovereignty is challenged through demands for greater
self-determination and the recognition of ownership rights of traditionally occupied
lands, as required in Article 14.1 of the Convention, is described.

e principle or right to self-determination of colonised peoples is one of the
fundamental and universal principles of the United Nations (UN) and IL. In Article
1 (2) of the Charter and the Covenants of the UN, self-determination is regarded as
equal in status to individual human rights.** Moreover, it is generally the principle that

218 Kymlicka in lvison, Patton and Sanders 2007, 10-11.

219 See more extensive commentaries on the right to self-determination in L&m Maivéan Clech, At the Edge of the State:
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has justi ed struggles of decolonisation since the Enlightenment, including those in
Canada, the United States, Australiaand New Zealand. Indigenous peoples have gained
a modicum of support at the UN. In an advisory opinion of the International Court
of Justice, Western Sahara??, the ICJ rejected the doctrine of discovery and asserted
that the only way a foreign sovereign could acquire a right to enter into territory that
is not terra nullius? is with the consent of the inhabitants by means of public agree-
ment. e court further advised that the structure and form of government, as well as
whether a people are said to be at a lower level of civilisation, are not valid criteria for
determining whether inhabitants have rights, such as the right to self-determination.

e relevant consideration is whether they maintain social and political organisations.
According to Tully, this line of reasoning questions the doctrines that continue to serve
as a denial to prior and continuing rights of indigenous peoples globally.??

A working group on indigenous populations (WGIP) was established in 1982 with
strong e orts and help from indigenous lobbyists. e WGIP was a UN body, estab-
lished by the Sub-Commission on the Prevention of Discrimination and Protection
of Minorities and authorized by the Commission of Human Rights and ECOSOC.

e WGIP was terminated and replaced with an expert mechanism. e working
group provided a forum where indigenous peoples could present their views. After
extensive (over twenty years) negotiations with both states and indigenous peoples, the
Declaration on the Rights of Indigenous Peoples (UNDRIP)?2, stating that indigenous
peoples have a quali ed right to self-determination, was issued.?*

Despite the current wide variety international instruments targeted at indigenous
peoples, many states are still reluctant to accept and live up to these internationally
adopted standards. s is particularly the case with Finland and other Nordic States
who have taken great pride in their human rights records and their emphasis on human
rights in foreign policy, as frequently expressed in IGO forums and bilateral relations.
Certainly, there are challenges, like the principle of self-determination, indigenous

220 International Court of Justice Western Sahara, General List No. 61, 1974-1975. See more Hodges Tony, Western
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identities, lands, resources and self-governance rights.> According to Tully, this form
of behaviour occurs because IL, the UN, and its Committees are established by exist-
ing nation states that will do everything in their power to deny the application of the
principle of self-determination when it threatens their exclusive jurisdiction. Strelein
notes that, collective rights, embodied in a claim to self-determination, are regarded
as a threat to the sovereignty of the dominant state.  is tension between indigenous
self-determination and the state’s assertion of [exclusive] sovereignty is a recurrent
theme throughout this discussion at the UN as it serves as the basis for arguments
against the recognition of a right of indigenous peoples to self-determination.?2

In IL, the application of self-determination may be denied in four ways. ey are
analogous to and usually complement arguments used in incorporating and assimilat-
ing or accommodating indigenous peoples within the exclusive jurisdiction of existing
nation states according to domestic law. In many cases, indigenous and non-indigenous
scholars have critically examined these rationalisations, shown them to be dubious,
and defended the application of the principle to indigenous peoples.?’

e rstargument is that indigenous peoples do not meet the criteria of ‘peoples’
but are ‘populations’ or ‘minorities” within states. According to Tully, this strategy is
notdi culttoemploy as thereisno o cial agreement on the criteria and the general
guidelines are vague. Despite this, studies by UN Special Rapporteurs have a tendency
of substantiating existing independent research. For example, the indigenous peoples of
the Americas may be clearly de ned as peoples, as used in the Charter and the General
Assembly Declaration on the Granting of Independence to Colonial Countries and
Peoples??.  us, the principle of self-determination, enunciated in the Declaration,
applies to them. It is to understand how peoples who have governed over their own
territories for millennia, and have not surrendered under several centuries of colonisa-
tion, may be denied the status as peoples by the colonisers, without the introduction
of a biased criterion, which has been deemed inadmissible by the 1CJ.>

e second contention is the ‘saltwater’ thesis, which states that the right to self-
determination only applies to colonised peoples on territories that are geographically
separate from the imperial country.  is notorious and arbitrary thesis in the General
Assembly Declaration on the Granting of Independence to Colonial Countries and

225 However, incipient practice in various UN human rights treaty monitoring bodies to invoke Article 1 towards
well-established indigenous peoples in their concluding observations. See more Koivurova, Timo “From High Hopes to
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Peoples neatly legitimises the dismantling of external colonies in the twentieth century,
while excluding internal colonies and, thereby, denying indigenous peoples the same
right as other colonised peoples and, in turn, protecting the exclusive jurisdiction of
the major drafters of the Declaration.°

Athird and relatively important argument is that the right to self-determination of all
colonised peoples is subordinate to the protection of the territorial integrity of existing
nation states from disruption. According to Tully, there are two cogent responses to
this argument. First, it presupposes what is in question: namely, the legitimacy of the
present territorial integrity of existing nation states. e second, and more important
response is that the recognition of the right of indigenous peoples to self-determination
does not entail the disruption of the territorial integrity of existing nation states. s
would only be the case if the exercise of the right to self-determination by indigenous
peoples took the form of European and third-world decolonisation, as well as the es-
tablishment of sovereign nation states with exclusive jurisdiction over their territories.?!

For indigenous peoples, the exercise of self-determination consists of decolonisation
and the recognition of indigenous peoples as free, equal and self-governing peoples
under IL with shared jurisdiction over lands and resources on the basis of mutual
consent. s achieves, rather than disrupts, territorial integrity by amending an il-
legitimate and exclusive jurisdiction into a legitimate shared jurisdiction. is type of
post-Westphalian jurisdiction, with multiple and overlapping governance, is regarded
as the general tendency of global politics in many spheres.  ere is a discriminatory
reason as to why it should be denied in this speci ¢ case - the tenacity by which exist-
ing states hold on to their exclusive jurisdiction, inherited from an earlier period in
which state sovereignty ruled supreme.?

Finally, it is argued by Tully, that the principle only applies to colonised peoples,
whereas indigenous peoples are already said to enjoy the right of self-determination
within existing nation states.  is occurs in two ways. e right to self-determination
issatis ed when indigenous peoples are counted as part of the  ctitious homogeneous
sovereign people of a nation state and are able to exercise the same individual participa-
tory rights as other citizens. According to Tully, the reduction of the rights of peoples
to undi erentiated individual participatory rights is used to gloss over the existence
of indigenous peoples and to legitimise their assimilation.2® Critical liberal theorists
have responded by stating that this approach undermines the individual liberties and
goods that a liberal democracy is supposed to secure by destroying the appropriate
institutions of self-rule in which they are cultivated and protected.

230 ibid.

231 ibid., 55-56.
232 Tully, 2007, 56.
233 ibid.
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Another version of this argument notes that forms of accommodation, which
recognise degrees of self-government and land rights within existing nation states,
satisfy the criteria of internal self-determination.?* According to Tully, the right of
internal self-determination is the right of a people to govern themselves in a wide
range of matters — including culture, religion, education, information, health, housing,
welfare, economic activity, land and resource management, environmental practices
and membership — within a larger state. Tully continues of arguing that if a people
exercise such a right, they are not colonised but internally self-determining. Princi-
pally, a people may only exercise the right of external self-determination if the right
to internal self-determination is thwarted by an encompassing society: that is, to free
themselves from the dominant society and to establish their own nation state. As so-
cieties with systems of internal colonisation claim to be moving in a direction where
they recognise the right to internal self-determination, the demand is being met, and
these societies become legitimate under IL.2> e approach to self-determination of
ILO Convention No. 169 will be more closely examined below.

ILO Convention No. 169 does not explicitly recognise a right to self-determination,
autonomy or self-government for indigenous peoples. In fact, the ILO declared itself
incompetent at recognising the right to self-determination, which it felt should be left
to a UN body with requisite authority.2®®  us, while the Convention does use the
term ‘peoples’, it also includes qualifying language stating that the use of that term
‘shall not be construed as having any implications as regards the rights which may
attach to the term under international law’ (Article 1.3).

is principle should be referred to in connection with the speci ¢ provisions
contained elsewhere in the Convention.

e people concerned shall have the right to decide their own priorities
for the process of development asita ects their lives, beliefs, institutions
and spiritual well-being and the lands they occupy or otherwise use, and
to exercise control, to the extent possible, over their own economic, social
and cultural development. (Article 7.1.)

e provision recognises that indigenous peoples have the right to some measure of
self-government with regard to their institutions and in determining the direction and

234 See more ornberry Patrick, e Democratic or International Aspect of Self-determination with some Remarks on
Federalism. In C. Tomuschat 8ed.) Modern Law of Self-determination, 101-138. Kluwer Academic Publishers. Printed in
the Netherlands, 1993.

235 Tully, 2007, 56-57.
236 1LO, a Manual 2000, 9.
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scope of their economic, social and cultural development.?” e precise scope of that
internal autonomy is to be determined by referencing, among others: participation
provisions; the provisions on health services (Article 25.1 — ‘adequate health services .
... under their own responsibility and control’); education (Article 27.2. and 3. — “[t]
he competent authority shall ensure the training of members . . . with a view to the
progressive transfer of responsibility for [the] conduct of [educational programmes]’
and ‘the right of these peoples to establish their own educational institutions’); voca-
tional training (Article 22.3 — ‘these peoples shall progressively assume responsibility
for the organisation and operation of such special training programs’); and especially
to those concerning lands and territories (Articles 13-19) and indigenous institutions
(Articles 7.1, 8.2 and 9).

According to MacKay, the quality of the relationship between indigenous peoples
and governments is also a determining factor in how the autonomy provisions of
the Convention are applied in practice. A cooperative working relationship based
upon mutual respect and understanding, can only enhance the quality and scope of
the rights to autonomy to a certain extent. In this regard, according to Mackay, it is
disappointing to note that the ILO chose a weak standard — ‘with the objective of
achieving consent’ — as opposed to free and informed consent, or as it is used in the
UN Declaration, as well as elsewhere in ILO Convention No. 169.2%

e Convention does not recognise a right to establish autonomous indigenous
legal systems. However, should an indigenous community establish its own autono-
mous legal system, it would appear that Articles 7(1) and 8(2) would require the state
to justify any interference with its existence.?® e Convention does recognise the
right to maintain indigenous customs and institutions, provided that these are not
incompatible with national law or recognised human rights standards. It also requires
that states respect indigenous peoples’ customary methods for dealing with ‘0 enses
committed by their members’ and that indigenous customs concerning ‘penal mat-
ters’ are taken into consideration by the state’s law enforcement authorities (Article
9(1)(2)). According to Barsh, the requirement of conformity with national law is

237  eissue of self-determination has been highly criticized among the indigenous peoples. Article 1(3) of ILO Conven-
tion No. 169 holds that indigenous peoples do not have the right of self-determination in international law. Technically, this
only means that indigenous peoples cannot form their own independent countries. It is argued that it is only a presump-
tion to express that indigenous peoples would seek a ceding from the nation-states. e argument has merely been used
as an excuse by non-indigenous people to deny the right to self-determination. And further, in relation to the legal right,
even if indigenous peoples who don't want to form their own countries support the right of other indigenous peoples to
do so if they wish. See more Venne Sharon, e New Language of Assimilation: A Brief Analysis of ILO Convention 169,
in Without Prejudice, Vol.2:2, 1990, 56; lorns, Catherine, Australian Rati cation of International Labour Organisation
Convention No. 169, Murdoch University Electronic Journal of Law, Volume 1, Number 1, 1993, 2.

238 MacKay, Fergus, A Guide to Indigenous Peoples Rights in the International Labour
Organization FPP Brie ng Paper, Moreton-in-Mars, 2002, 15-16.

239 Barsh R.L., An Advocates Guide to the Convention on Indigenous and Tribal Peoples, 15 Okla. City Univ. L.R. 209
(1990), 223.
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extremely disappointing as it may, according to him, severely hamper the e ective
development and operation of indigenous institutions. However, this may not be the
case with every ratifying country as, for example, the Nordic countries provide quite
an e ective legislation in this regard. It is, thus, dependent on context.

According to the ILO Manual, the ILO’s mandate are social and economic rights.
e Manual states
It is outside its competence to interpret the political concept of self-
determination. However, Convention No. 169 does not place any limita-
tions on the right to self-determination. It is compatible with any future
international instruments which may establish or de ne such a right.?*

Convention No. 169 provides self-management, and the right of indigenous and tribal
peoples to choose their own priorities.?** e economic or resource dimension of self-
determination, the right to freely dispose of one’s own natural wealth and resources,
is of crucial importance to indigenous peoples. e issue of land and resource rights
is the most important question for the majority of the world’s indigenous peoples.

ere are also other dimensions of the right to self-determination®*2in relation to land
and natural resources.  ese include: the cultural dimension, the social and human
security dimension, all of which are important in the context of indigenous peoples.
Below are examples of self-management or forms of self-determination.

e Australian example provides many challenging questions and views. Henry
Reynolds has suggested that self-determination be understood as a ‘single Aboriginal
nation’.>2 A limitation of this model is that the moral force of self-government of a
people is diluted as the nation in question is composed of a [large] number of smaller
groups with distinct languages, histories and cultural practices.>

In agreement, Michael Mansell’s approach to indigenous self-government highlights
the importance of local Aboriginal control over the government of the communities
in Australia.>** Delegates from those communities would come together under the
umbrella of the Aboriginal nation.2* According to Bern and Dodds, the formal rec-
ognition of indigenous entitlements to land contributes to at least two goals: rst, the
recognition of distinct indigenous interests in land (that is, interests based on prior oc-

240 ILO Convention on Indigenous and Tribal Peoples, 1989 (No. 169), A Manual 2000, 9.

241 See more ILO Manual 2000, 10.

242 Internal right of self-determination.

243 Reynolds, Henry, Aboriginal Sovereignty: re ections on race, state, and nation.Allen & Unwin, 1996.
244 Bern and Dodds 2000,163.

245 Mansell, Michael, 1994.

246 Bern and Dodds 2000, 164.
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cupation and culturally speci ed rights and responsibilities) and second, the enhanced
self-determination of indigenous groups. In arguing for particular indigenous peoples’
rights to land or other resources, Bern and Dodds take the approach of contemporary
political theorists, who utilize the concepts of group identity in picking out those who
can claim these rights -- group-speci c¢ rights.2

Further, mechanisms for identifying the interests of groups that are to be protected
or promoted via the recognition of indigenous rights to land must be articulated. For
example, Bern and Dodds ask whether relevant groups are to be identi ed in terms
of location — who lives, or has lived, on or near the land in question? Should they be
identi ed in terms of their relation to each other and their collective, spiritual connec-
tion with the land? Should they be identi ed in terms of who uses the land for subsist-
ence and/or farming? Lastly, should it be acombination?>¢  ese are also relevant and
important questions in the Nordic context where many of the Saami have lost their
connection to the land and live in big urban cities like Helsinki, Stockholm and Oslo.

According to Bern and Dodds, it should be noted that di erent ways of carving
out the scope of the group, or the person, entitled to land claims will not always pick
out the same set of people. It is interesting to notice that some Australian Aboriginal
people who have been separated from their land for a long period of time may retain
relations with a local family group, but may not necessarily retain the knowledge of
spiritual or other connections with the land. e recognition of land rights may also
promote, or protect, an array of interests in land.  ese may re ect a di erence in
interests held by various groups within particular Aboriginal communities. In other
words, there are questions regarding the appropriate representation of indigenous
identity and indigenous peoples’ interests.2+

Bernd and Dodds illustrate that within a single Aboriginal/indigenous community
there may be those:
] “who have special spiritual responsibilities with regard to the land and/or sites
on the land,;
] who wish to see the community gain greater control over their own use and
control of the land in order to achieve greater economic independence;
] who wish to have their historic claim to the land and their subsequent unjust
dispossession formally recognised; and
] who use the land to hunt and gather food in a traditional manner, and wish
for continued access to the land for those purposes.”°

247 ibid.

248 Bern and Dodds 2000, 164.
249 ibid., 165.

250 ibid.
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Political theorists, arguing for the greater recognition of indigenous interests, frequently
focus on di erences between indigenous and non-indigenous interests, downplaying
or ignoring any di erences between and among indigenous groups and interests.  is
apparent dichotomy between indigenous and non-indigenous interests may mask the
diversity of indigenous peoples’ interests, the silent debate among indigenous peoples,
and/or support arguments against greater self-determination.t Downplaying and
ignoring the demands of indigenous peoples has also often occurred in the Nordic
context — the bypassing of Saami demands.  ese issues are closely related to reindeer
herding or other traditional forms of land use. It is often argued that these traditional
activities should not be protected as they cause a lot of harm to other types of land
use, including forestry, mining and tourism-business. However, the opponents reason
that no special rights are to be granted to traditional livelihoods as they are such a
marginal activity in the area.

1.3 Research Materials and the Methodology used in the
Thesis

1.3.1 Previous Research

e dissertation “ILO Convention No. 169 in a Nordic Context with Comparative
Analysis: An Interdisciplinary Approach” is both a study of political science in the
eld of IR and IL. Particularly in the case of indigenous peoples, these two disciplines
are unavoidably linked. e implementation of international conventions and treaties
into states’ domestic practises heavily involves both political and legal procedures.
Consequently, this research is based on an extensive literature review of both disciplines
where questions related to indigenous peoples rights become interlinked.

Several authors, who have played a central role in the compilation of this thesis,
have generally analysed ILO Convention No. 169, describing it as the most important
Convention directly dedicated to indigenous peoples. I have had the honour of being
in personal contact with many of them. is has given me the opportunity to have
fruitful conversations, as well as clarify certain issues.

e debate surrounding the rights of indigenous peoples is one of the most dynamic
and controversial elds of contemporary politics. Luis Rodriques-Pinero has conducted
one of the most extensive studies in the eld of indigenous peoples’ rights.?s2 His book
analyses the work of the International Labour Organisation (ILO) as a driving force in

251 ibid.

252 Rodriguez-Pifiero Luis, Indigenous Peoples, Postcolonialism, and International Law. e ILO Regime (1919-1989).
Oxford University Press, 2006.
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developing the status of indigenous peoples in IL. Focusing on the development and
implementation of two legally binding international instruments — Conventions No.
107 (1957) and 169 (1989) — Rodriguez-Pinero traces indigenous peoples’ historical
and political processes in the struggle for legal recognition. I highly appreciate his
work and regard it as a signi cant source for my own research.

A valuable contribution from the IL perspective has come from Professor S. James
Anaya, who is appointed as a Special Rapporteur by the UN Human Rights Council
on the Situation of Human Rights and Fundamental Freedoms of Indigenous Peoples.
In the context of ILO Convention No. 169, Professor Anaya’s work has highlighted
the importance of comparative research and di erent approaches in issues dealing with
indigenous peoples rights. His expertise as a consultant for organizations and govern-
ment agencies in numerous countries on matters of human rights and indigenous
peoples is also interesting in providing tools for di erent perspectives. From a legal
viewpoint, it is important to acknowledge that he has represented North and Central
American indigenous groups in landmark cases before both courts and international
organizations. He was also the lead counsel for indigenous parties in the Awas Tingni
v. Nicaragua?® case, in which the Inter-American Court of Human Rights, for the

rst time, upheld indigenous land rights as a matter of IL. Additionally, Anaya has
published numerous articles and books concerning the rights of indigenous peoples
in IL.2
e works of Professor Gudmundur Alfredsson®® have signi cantly in uenced the
structure and content of this dissertation. He has, for example, provided valuable de-
scriptions on the content of the concept of self-determination and its implementation
in Greenland. It would be interesting to continue to evolve the conceptual approach
within the context of the Nordic countries, especially in Finland. Although it is only
referred to shortly in this text, it would likely require an additional study. Profes-
sor Alfredsson has worked at the UN Secretariat and the Centre for Human Rights
in Geneva. He was also the Director of the Raoul Wallenberg Institute of Human
Rights and Humanitarian Law, as well as a member of the UN Sub-Commission on
the Promotion and Protection of Human Rights (2004-2006). He is, now, a Profes-

253 About the Awas Tigni vs. Nicaragua see more: http://www.law.arizona.edu/depts/iplp/advocacy/awastingni/felix.
cfm?page=advoc

254 Indigenous Peoples in International Law (Oxford Univ. Press, 1996, 2d. ed. 2004; International Human Rights: Problems
of Law, Policy, and Practice (4th ed. 2006) (co-authored with Richard B. Lillich, Hurst Hannun & Dinah L. Shelton; e
Protection of Indigenous Peoples Rights Over Lands and Natural Resources Under the Inter-American Human Rights System,
14 Harv. Hum. Rts. J. 33 (2001) (co-author with Robert A. Williams, Jr.; A Contemporary De nition of the International
Norm of Self-Determination, 3 Transnat’l L. & Contemp. Probs. 131, 1993

255 Professor at the University of Strasbourg and the Faculty of Social Sciences and Law at the University of Akureyri. He
was a member of the Greenlandic-Danish Self-Governance Commission (2004-2008), appointed by Greenland’s Home
Rule Government. He is the Editor-in-Chief of the International Journal on Minority and Group Rights, the editor of several
books and the author of over one hundred articles on a variety of human rights and international law issues.
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sor at the University of Strasbourg and the Faculty of Social Sciences and Law at the
University of Akureyri. He is a member of the Greenlandic-Danish Self-Governance
Commission, appointed by Greenland’s Home Rule Government. 2
Emeritus professor of International Law, Patrick  ornberry®’, has conducted
numerous works in the eld of minority rights; indigenous peoples rights and racial
discrimination. His views concerning the criteria for indigenousness from an IL
perspective and the “subjectivity-issue” have been utilized in this study.s® Another
Emeritus professor of IL, Lauri Hannikainen®® provided copious publications in the
eld of minority and indigenous peoples rights. He has many years of experience on
issues concerning the rati cation process of ILO Convention No. 169 in Finland and
has expertise in treaty interpretation within this context. His knowledge on Saami
issues and IL has also provided important tools for this study.2®
e question of land rights, from the Scandinavian point of view, has been exam-
ined by scholars including Bertil Bengtsson®! and Christina Allard®? in Sweden, Kaisa

256 Justice Pending (Raoul Wallenberg Institute Human Rights Library, 10.) Martinus Nijho Publishers, 2002; With
Katarina Tomasevski (eds.) A ematic Guide to Documents on the Human Rights of Women: Global and Regional Standards
Adopted by Intergovernmental Organizations, International Non-Governmental ... Wallenberg Institute Human Rights Guides)
Martinus Nijho Publishers, 1995; With Katarina Tomasevski (eds.) A ematic Guide to Documents on Health and Human
Rights:Global and Regional Standards Adopted by Intergovernmental Organizations, International Non-Governmental ... Institute
Human Rights Guides, V. 2) Tilalle: Martinus Nijho Publishers, 1998; Indigenous Self-Government in the Arctic, and
their Right to Land and Natural Resources, e Yearbook of Polar Law by Gudmundur Alfredsson, T. Koivurova (Editor),
D. K. Leary (Editor), Volume 1 published in 2009.

257 At Keele University, UK and a Fellow of Kellogg College, University of Oxford. He has been a member of CERD — UN
Committee on the Elimination of Racial Discrimination - since 2001 and was rapporteur of that Committee from 2002
until Spring 2008. He currently chairs the Early Warning and Urgent Action Group in CERD, dealing with a range of
pressing situations notably including land and resource questions involving indigenous peoples. He is a former Chairman
of Minority Rights Group International and has acted as consultant and adviser to a range of international organizations.

258 International Law and the Rights of Minorities (Clarendon Press, Oxford, 1991), Indigenous Peoples and Human Rights
(Manchester UP, 2002) and (with M.A. Martin Estebanez) Minority Rights in Europe (Council of Europe Publishing 2004).
A Festschrift in his honour, edited by Nazila Ghanea and Alexandra Xanthaki, Minorities, Peoples and Self-Determination,
was published by Martinus Nijho in 2005. He is currently working on a commentary for Oxford UP on the International
Convention on the Elimination of All Forms of Racial Discrimination, to be published in 2010.

259 At University of Turku, Finland.

260 Cultural Autonomy — and Some Related Aspects of Territorial Autonomy, teoksessa ‘Managing Diversity — Protection
of Minorities in International Law’, eds.  Grer, D. & Kedzia, Z. Zirich: Schulthess, 2009, 193-205, Monitoring against
Discrimination and Xenophobia— e European Commission against Racism and Intolerance (ECRI), in‘International Human
Rights Monitoring Mechanisms’, eds.. Alfredsson G. ym. Leiden: Martinus Nijho , 2009, 541-546; Hannikainen, L. &
Koivurova, T.: Vuoden 1751 Lappekodisilli v. nykyajan kansainvélinen oikeus — Miten usean valtion alueella asuvan saamelaisen
alkuperaiskansan oikeuksien perusta ja luonne on ymmarrettavé kansainvalisoikeudellisesti?, in "Juhlajulkaisu Mikael Hiden
1939 — 7/12 / 2009'. Helsinki: Suomalainen Lakimiesyhdistys, 2009, 339-35.

261 Juridik och Politik i dganderattsfragor, Kungliga Skogs- och och Lantbruksakademiens Tidskrift. 2005, 144, 6-10; Néagra
samerattsliga fragor Svensk Juristtidning. 2000, 1, s. 36-46; Om jakt och ske i allmarken, Svensk Juristtidning. 2010,
78-87; Samerétt, ett 6versikt, : Norstedts juridik. 131 s. (Institutet for réttsvetenskaplig forskning; 185). Stockholm, 2004.
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Saami Law Based on a Comparison with Aoteoaroa/New Zealand and Canada. Luled University of Technology Department
of Business Administration and Social Sciences, Division of Social Science, 2006:32.
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Korpijaakko-Labba*? and Juha Joona?* in Finland, Otto Jebens?®s, Kirsti Strom-Bull?
and Oyvind Ravna®’ in Norway.  ese authors have particularly examined the ques-
tion of land rights through legal history, property and environmental law perspectives,
and have also provided better knowledge in understanding the historical background
of many issues that have a signi cant role in determining the conditions of how ILO
Convention No. 169 should be implemented in the Nordic countries, especially in
Finland.

e most recent and interesting dissertation by Dr. Mattias Ahren focuses on
indigenous peoples’ self-determination and ownership over their cultures.® Ques-
tions related to Saami self-determination are also examined by Laila Susanne Vars in
her 2010 dissertation.?® e various kinds of questions related to Saami issues have
inspired many scholars, including Malgosia Fitzmaurice?® and Athanasios Yupsanis, to
write extensive articles on the issue.?

Political scientist Lennard Sillanp4&?’2 has studied political and administrative
responses to Saami self-determination with short reference to land rights and the
ILO Convention. Dave Lewis and the Arctic Centre of the University of Lapland
have conducted an interesting study on indigenous rights claims in welfare capital-
ist society.”? In this study, Dave Lewis provides an extensive overview of the Nordic
states, which have all utilized various approaches in regard to Saami issues. He heavily
refers to the political atmosphere, as well as the goals of di erent parties, which have

263 Saamelaisten oikeusasemasta Ruotsi-Suomessa: Oikeushistoriallinen tutkimus Lansi-Pohjan Lapin maankéyttdoloista
ja oikeuksista ennen 1700-luvun puolivalid. Lakimiesliiton kustannus, 1989.

264 Entisiin Tornion ja Kemin Lapinmaihin kuuluneiden alueiden maa- ja vesioikeuksista. Juridica Lapponica 32, Rova-
niemi 2006; Poronhoito-oikeus maankayttdoikeutena, Helsinki, 1993.

265 Om eiendomsretten til grunnen i Indre Finnmark. Oslo 1999.

266 Historisk fremstilling av retten til ske i havet utenfor Finnmark, NOU 2008: 5; Finnmarksloven - Finnmarksei-
endommen og kartlegging av rettigheter i Finnmark, Lov og Rett 2007 s. s. 545 g.; Lappekodisillen og 1905: Forspillet
til Karlstadforhandlingene, i Grenseoverskridende reindrift for og etter 1905, Senter for samiske studier skriftserie nr. 14,
Tromsg 2007; Samisk forhistorie og samiske rettigheter i et juridisk perspektiv. I Samisk forhistorie, Rapport fra konferanse
i Lakselv 5.-6. september 2002, Varjjat Sami Musea Callosat 2004, s. 40-49.

267 Rettsutgreiing og bruksordning i reindriftsomréader en undersgkelse med henblikk pa bruk av jordskiftelovgivningens
virkemidler. Gyldendal Akademisk in Oslo, 2008 . See also Arctic Review on Law and Politics http://akademiskweb.com/
index.asp?id=129002 Accessed 16.5.2011.

268 e Saami Traditional Dress & and Beauty Pageants: Indigenous Peoples’ Rights of Ownership and Self-Determination
over eir Cultures. University of Tromso (2010).

269 e Sami People’s Right to Self-determination, University of Tromsd, 2010.
270 e New Developments Regarding the Saami Peoples of the North”, 16 International Journal on Minority and Group
Rights (2009) 67-156.

271 1LO Convention No. 169 Concerning Indigenous and Tribal Peoples in Independent Countries 1989-2009: An
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a signi cant meaning when discussing and planning the future developments of the
Saami. It appears to be relatively easier to discuss the strengthening of linguistic and
cultural rights, while it is “harder” to deliberate on di cult issues related to land and
water. However, other issues, including self-government, remain unresolved.

Several authors have studied Saami issues from political and sociological perspec-
tives. e works of Dr. Kristian Myntti’* have provided many inspiring thoughts and
aided in the construction of the approach taken in this dissertation. He has excel-
lently combining the methods of political science and IL in relation to questions of
human rights, regarding minorities and indigenous peoples.  ese methods have also
signi cantly in uenced this study. Jari Uimonen has also written an interesting article
in the context of ILO Convention No. 169.2”> Other approaches include works by
Elina Helander-Renval?, Trond  uen?”, Seija Tuulentie?’®, Veli-Pekka Lehtola?®, Sanna
Valkonen# to mention few.

IR scholars, including  omas Risse, Stephen C. Ropp and Kathryn Sikkink have made
a valuable contribution to the theoretical framework of this study.®  eir research
on the internalization of international norms into daily domestic legal and political
practices is also used to describe the process related to ILO Convention No. 169. e
norms of ILO Convention No. 169 are internalized into domestic practices through
the reporting dialogue that occurs between the rati ed state and the Committee of
Experts (CEACR). iswill be discussed in more detail in article No. 3, which focuses
on domestic practices.

Risse, Ropp and and Sikkink nd it interesting that many states’ motivations, in
adapting human rights norms, vary signi cantly. is should also be recognized in
the context of ILO Convention No. 169. In that context, national governments often

274 Suomen saamelaisten yhteiskunnallinen osallistuminen ja kulttuuri-itsehallinto. Raportti Oikeusministeridlle Osa I,
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279 Saamelaiset, Historia, yhteiskunta ja taide, Gummerus, Jyvaskyla 1997.
280 Poliittinen saamelaisuus, Vastapaino, Tampere, 2009.

281 Risse omas and Kathryn Sikkink, “ e socialization of international human rights norms into domestic practices:
introduction. e Power of Human Rights” in International Norms and Domestic Change, — omas Risse, Stephen C.Ropp
and Kathryn Sikkink, eds. Cambridge University Press (1999).



PART | Introduction and Background for the Thesis 85

change their human rights practices more easily when faced with the possibility of
gaining access to the material bene ts of foreign aid or in order to be able to remain
in power in the face of strong domestic opposition (this holds true in many Latin
American cases where states have rati ed the Convention). In fact, a change in the
human rights process is often initiated as a result of a state’s instrumentally or stra-
tegically motivated adaptation to growing domestic and transnational pressure (this
particularly holds true in the case of Finland). %2

It is impossible to acknowledge all of the great scholars who have in uenced and
aided in the development of this study, as well as in the approaches taken. However,
Will Kymlicka?* provided both interesting and valuable knowledge in regard to his
understanding of minorities, Jeremy Webber?* o ered both intellectual and theoretical
perspectives on the rights of Australian aboriginals, and John Bern?* and Susan Dodds?*
shared their knowledge on the Australian situation, while Makau Mutua?’, Martti
Koskenniemi?#, Anthony Angie?® and Linda Tuhiwai-Smith's® di erent, non-western,
or non-traditional, views on IL often highlighted indigenous peoples in the context
of ILO Convention No. 169. eir scholarly work is highly appreciated.

282 ibid., 10-11.

283 Liberalism, Community, and Culture (Oxford: Oxford University Press, 1989/1991); Multicultural Citizenship: A
Liberal  eory of Minority Rights (Oxford: Oxford University Press, 1995; Finding Our Way: Rethinking Ethnocultural
Relations in Canada (Oxford: Oxford University Press, 1998.

284 Let Right Be Done: Aboriginal Title, the Calder Case, and the Future of Indigenous Rights Hamar Foster (Editor),
Heather Raven (Editor), Jeremy Webber (Editor), UBC Press 2007; Commentary: Indigenous Dispute Settlement, Self-
Governance, and the Second Generation of Indigenous Rights. In Catherine Bell and David Kahane, eds, Intercultural Dispute
Resolution in Aboriginal Contexts. Vancouver: University of British Columbia Press. 2004, 149-157; Native Title as a
Self-Government. University of New South Wales, L-J Forum 5-7, 1999.

285 John Bern and Susan Dodds, On the Plurality of Interests: Aboriginal self government and land rights, in D. lvison,
P. Patton, W. Sanders (eds), Political  eory and the Rights of Indigenous Peoples, Cambridge University Press: 2000, 163-79.

286 Susan Dodds, Justice and Indigenous Land Rights, Inquiry 41 (2); 1998, 1-19;

287 What is TWAIL? in International Law in Ferment: a new vision for theory and practice: proceedings of the 94th
Annual Meeting (American Society of International Law, 2000, 31-39; Protecting Human Rights in a Global Economy:
Challenges for the World Trade Organization (with Robert Howse) in Human Rights in Development (H. Stokke & A.
Tostensen, editors) (Kluwer Law International, 2001) (51-82); e Complexity of Universalism in Human Rights in Hu-
man Rights With Modesty: the problem of universalism (A. Sajo, editor) (Martinus Nijho Publishers, 2004, 51-64.

288 e Gentle Civilizer of Nations: e Rise and Fall of International law 1870-1960 Cambridge University Press (Hersch
Lauterpacht Memorial Lectures), Cambridge 2001; Sovereignty. Prolegomena to a Study of International Law as Discourse”,
Kansainoikeus/Jus Gentium, 1987 71-106; e Politics of International Law”, 1 European Journal of International Law
(1990) 4-32.

289 Imperialism, Sovereignty and the Making of International Law, Cambridge Studies in International and Comparative
Law (No. 37), 2005; e History of International Law: an Introduction, in International Law for International Relations
(Basak Cali ed., Oxford Univ. Press 2009; Rethinking Sovereignty in International Law, 5 Ann. Rev. L. & Soc. Sci., 291,
2009.

290 Decolonizing Methodologies: Research and indigenous peoples, Zed Books, London, 1999.
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1.3.2 Research Materials

e research materials utilized are introduced from the perspectives of IL and political
research. From the view of IL, the chosen method for this dissertation is the interpreta-
tion and systemisation of existing law and legal dogmatics.?* Within the framework of
this thesis, existing law consists both international and domestic law. When research-
ing standards of IL concerning indigenous rights, Article 38 of the Statute of the
International Court of Justice may well be regarded as a starting point.2®2 Article 38 is
widely accepted as expressing an authoritative enlistment of IL sources.  ese include:
international conventions, international custom, general principles of law recognised
by civilised nations, judicial decisions, and the teachings of the most highly quali ed
publicists of various nations. For the purpose of this study, international convention(s)
are considered to be the most important source of IL. However, as mentioned in the
text, it must be emphasized that other relevant instruments concerning the rights
of indigenous peoples also exist. e UN Declaration on the Rights of Indigenous
Peoples, which is non-binding in nature, but serves as an important development, is
one of these instruments. Additionally, local attempts at codifying and harmonizing
various indigenous rights; such as the Draft Nordic Saami Convention also exist.

Two conventions, ILO Convention No. 107 concerning the Protection and Integra-
tion of Indigenous and other Semi-Tribal Populations in Independent Countries and
ILO Convention No. 169 concerning the Rights of Indigenous Peoples in Independ-
ent countries, speci cally address the rights of indigenous peoples. Both contain land
rights provisions, which are examined in separate articles of the thesis, as well as in the
synthesis and in chapter 2.1., in a more detailed manner. However, despite the fact
that Convention No. 107 is no longer open for new rati cations, it remains in force
for those state parties who have not rati ed the revised Convention.?

In regard to the interpretation of land rights provisions in ILO Convention No.
169, Lee Swepston writes:

291 Legal dogmatics in Continental European law (scientia iuris, Rechtswissenschaft) consists of professional legal writ-
ings whose task is to systematize and interpret valid law. Legal dogmatics pursues knowledge of the existing law, yet in
many cases it leads to a change of the law. Among general theories of legal dogmatics, one may mention the theories of
negligence, intent, adequate causation and ownership. e theories produce principles and they also produce defeasible
rules. By means of production of general and defeasible theories, legal dogmatics aims at obtaining a system of law that is
both internally coherent and harmonized with its background in morality and (political) philosophy. Legal dogmatics is
necessary in the context of constitutional constraints on the majority rule. Only if the courts act on the basis of Reason can
they be a legitimate counterpart of the majority rule. And Reason cannot be exhausted by particular decision making. It
also needs a more abstract deliberation, given by expert jurists. However, legal dogmatics has been a target of several kinds
of criticism: empirical, morally-political, epistemological, logical, and ontological. Peczenik Aleksander, Scientia iuris :
An unsolved philosophical. In Ethical  eory and moral practice, vol.3, no.3, 2000, Abstract.

292 e Statute of the International Court of Justice, signed 26™ June 1945, came into force on 24™ October 1945.

293 Rati ed countries: Belgium, Cuba, Dominican Republic, El Salvador, Ghana, Haiti, India, Egypt, Syrian Arab Re-
public, Pakistan, Portugal, Tunisia, Brazil, Malawi, Panama, Bangladesh, Angola; Guinea-Bissay; Irag.
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[An i]nterpretation of this section is di cult, because of the way it was
adopted. Discussions were so tense that at one point certain members
of the Conference Committee went away with this whole section, and
came back with a “take-it-or-leave-it” text. No records were kept of the
discussion in that special working group. So the legislative history here
is almost blank. We must rely on the words of the Convention itself.2

When analysing the land rights provisions of ILO Convention No. 169, available
ILO material, including documents related to the partial revision of ILO Convention
No. 107 have been used. s constitutes a form of travaux préparatoires or legislative
history of ILO Convention No. 169.2¢ Notable importance is also given to the three
guides of ILO Convention No. 1692, as well as to the texts of authorities within this
eld, introduced in the chapter above. Swepston notes that, the interpretation of an
international convention is always a challenge. As a result, general guidelines may be
found in the 1969 Vienna Convention on the Law of Treaties.?” Article 31 lays down
the general rule of interpretation and states: “A treaty shall be interpreted in good faith
in accordance with the ordinary meaning to be given to the terms of the treaty in their
context and in the light of its object and purpose”.  ere are also other existing rules
within the Vienna Convention.?®
e International Covenant on Civil and Political Rights (hereafter the ICCPR or
the Covenant) is the third most important convention in dealing with the rights of
peoples and minorities. e UN Human Rights Committee (hereafter referred to as
the HRC or the Committee)? has deduced that the Covenant’s Article 27, on the

294 Swepston, Lee 1998a 43, according to Niemi, Heli 2001.

295 International Labour Conference, 75th Session, 1988, Report VI (1) Partial Revision of the Indigenous and Tribal
Populations Convention, 1957 (No. 107) ILO, Geneva, 1987; International Labour Conference, 75th Session, 1988,
Report VI (2) Partial Revision of the Indigenous and Tribal Populations Convention, 1957 (No. 107) ILO, Geneva,
1988; International Labour Conference, 76th Session, 1989, Report IV (1) Partial Revision of the Indigenous and Tribal
Populations Convention, 1957 (No. 107) ILO, Geneva, 1988; International Labour Conference, 76th Session, 1989,
Report 1V (2A) Partial Revision of the Indigenous and Tribal Populations Convention, 1957 (No. 107) ILO, Geneva,
1989; International Labour Conference, 76th Session, 1989, Report IV (2B) Partial Revision of the Indigenous and Tribal
Populations Convention, 1957 (No. 107) ILO, Geneva, 1989.

296 Tomei Manuela and Lee Swepston, Indigenous and Tribal Peoples: A Guide to ILO Convention No. 169. Policies for
Development Branch, Equality and Human Rights Coordination Branch. International Labour O ce, Geneva, 1996; A
Manual. ILO Convention on Indigenous and Tribal Peoples, 1989 (n0.169).1LO, Geneva, 2000, MacKay Fergus, A Guide
to Indigenous Peoples’ Rights in the International Labour Organization. Forest Peoples Programme, Stratford Road, 2002.

297 Vienna Convention on the Law of Treaties, done in Vienna on 23 May 1969, entered into force on 27 January 1980.
United Nations, Treaty Series, vol. 1155, p. 331. Can be found at: http://untreaty.un.org/ilc/texts/instruments/english/
conventions/1_1_1969.pdf Accessed 22.2. 2011.

298 Article 32 and Article 33 of the Vienna Convention on the law of Treaties deals with the supplementary means of
interpretation and the interpretation of treaties authenticated in two or more languages.

299 International Covenant on Civil and Political Rights. Adopted and opened for signature, rati cation and accession
by General Assembly resolution 2200A (XXI) of 16 December 1966. Entry into force 23 March 1976, in accordance with
Article 49.
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cultural rights of minorities, may also be interpreted as 0 ering protection to indig-
enous land rights. In regard to this understanding of Article 27, it has been noted
that its travaux préparatoires do not o er much help in regarding the substantive
content of the provision.2® Additionally, according to Articles 31-32% of the Vienna
Convention on the Law of Treaties (1969), the legislative history has a secondary place
in treaty interpretation. According to Spiliopoulou, case law and the annual reports
of the Human Rights Committee, in combination with the General Comment on
Article 27, provide considerable guidance regarding the content and application of
the ICCPR. ey may, thus, be considered as the primary means of interpreting the
Convention under Article 31 of the Vienna Convention.>

In the context of indigenous peoples, it is also notable to mention that the United
Nations Declaration on the Rights of Indigenous Peoples belongs to the category of so called
soft law,* which means that is not a legally binding Convention per se. Nevertheless, it
already possesses great authority and may contribute to the development of customary
law. Furthermore, according to Professor James Anaya, the UN Declaration “stands in

300 Article 27 of the ICCPR: In those States in which ethnic, religious or linguistic minorities exist, persons belonging
to such minorities shall not be denied the right, in community with the other members of their group, to enjoy their own
culture, to profess and practise their own religion, or to use their own language.

301 Article 31 General rule of interpretation

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty
in their context and in the light of its object and purpose.

2. e context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its pre-
amble and annexes:

(a) any agreement relating to the treaty which was made between all the parties in connection with the conclusion of the treaty;
(b) any instrument which was made by one or more parties in connection with the conclusion of the treaty and accepted
by the other parties as an instrument related to the treaty.

3. ereshall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions;
(b) any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its
interpretation;

(c) any relevant rules of international law applicable in the relations between the parties.

4. A special meaning shall be given to a term if it is established that the parties so intended

Article 32 Supplementary means of interpretation

Recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and the
circumstances of its conclusion, in order to con rm the meaning resulting from the application of article 31, or to determine
the meaning when the interpretation according to article 31:

(a) leaves the meaning ambiguous or obscure; or

(b) leads to a result which is manifestly absurd or unreasonable.

302 Spiliopoulou, Sia, Protection of Minorities under Article 27 of the International Covenant on Civil and political Rights
and the Reporting System of the Hyman Rights Committee, Juridica Lapponica 8, NIEM/Univ. of Lapland, Rovaniemi,
1994. Human Rights Committee, General Comment No. 23: e rights of minorities (Art. 27) : 8.4.1994. CCPR/C/21/
Rev.1/Add.5, General Comment No. 23 (General Comments). In point 7. in the case of indigenous peoples, the Committee
states: “With regard to the exercise of the cultural rights protected under article 27, the Committee observes that culture
manifests itself in many forms, including a particular way of life associated with the use of land resources, especially in the
case of indigenous peoples.  at right may include such traditional activities as shing or hunting and the right to live in
reserves protected by law. e enjoyment of those rights may require positive legal measures of protection and measures
to ensure the e ective participation of members of minority communities in decisions which a ect them.”

303 Inthe eld of human rights there exists extensive “soft law”, contained, inter alia, in such instruments as resolutions,
declarations, recommendations, codes of conduct, standard minimum rules, guidelines, basic principles, and model treaties.
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its own rights as an authoritative statement of norms concerning indigenous peoples
on the basis of generally applicable human rights principles.”s*

ere are, of course, other Conventions that also play asigni cant role in the context
of indigenous peoples, but cannot be examined in detail here. ey will, thus, only
be mentioned if relevant to the subject matter.

Both IR and IL methods are used in this thesis. From the IR perspective, the pur-
pose is not to focus on the details and speci ¢ wording of the particular conventions,
but to rather investigate how important obligations, rights and duties are internalized
into daily domestic legal and political practices. e thesis aims to examine how vari-
ous states, who have rati ed ILO Convention No. 169, have implemented it. It also
observes the challenges that they have faced, as well as the solutions that have been
found. ILO materials were utilized in order to answer these questions.  ese primarily
consist of reports that have been sent by rati ed states to the Committee of Experts of
the Application of Conventions and Recommendations (CEACR).  ese reports contain
relevant information on the individual country’s legal and political situation.**

In conclusion, the primary sources include:
1) e statements given in Finland, Sweden and Norway after state committee-
reports (NOU 1997, SOU 1999 and four reports in Finland),
2) e legislative history of ILO-Convention No. 169 (1989) and the record of
proceedings,
3) e country reports submitted to the ILO by rati ed states (22 total),
4) e cases investigated by the Governing Body of the ILO in the context of
Convention No. 169 (11 of which 8 have been decided),
5) Interviews and personal discussions (e.g. with Members of the Finnish Parlia-
ment, Finnish Ministry of Justice, various o cials responsible ministries, Saami
representatives, local peoples of the three Nordic countries)

304 Anaya 1996, 53, according to Niemi, Heli, Recognition and Protection of Indigenous Land and Resource Rights. A
Comparison between Australia and Finland in Light of International Law. Avhadling pro gradu I folkratt. Abo Akademi,
2001, 9.

305 e ILO has a number of procedures to examine how its conventions are being applied.  ere is thus a process of
dialogue between the country and the ILO supervisory bodies. Once a Convention has been rati ed, Article 22 of the
ILO Constitution requires that member States report regularly to the International Labour O ce on the measures they
have taken to give e ect (implementation) to the Conventions to which they are party.  ese reports should include
information on the situation in the relevant area, both in law and in actual practice. e reports sent by governments and
by employers’ and workers' organisations are reviewed by the Committee of Experts on the Application of Convention and
Recommendations (CEACR). It is made up of 20 independent experts and convenes every year. e Committee’s response
to the State reports include more general Observations and also Direct Requests for further information and clari cation.
ese are also published on the ILO website.
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1.3.3 A Note on Methodology

Comparative Politics as a Tool for Analysis

is chapter makes a distinction between comparative politics and comparative law.
Although both methods are considered and the thesis re ects both politics and law,
comparative law serves as the guiding tool for understanding the di erences and
similarities of states’ political behaviour.®¢ Simply, comparative politics is the study
of politics in foreign countries®’, while comparative law is the study of di erent legal
systems and of our own legal system in the context of those alternatives.>® When ex-
amining ILO Convention No. 169 and its implementation in di erent countries one
must bear in mind that the present countries re ect a variety of di erent political and
legal systems.  erefore, one must be selective, focus on general features and primary
variants of law, as well as on dominant contemporary political systems.

Many textbooks, focusing on comparative politics, emphasize that it involves both
a method of study and a subject of study.2® As a method of study, comparative poli-
tics is, unsurprisingly, premised on comparison. As a subject of study, comparative
politics focuses on understanding and explaining political phenomena that take place

306 Lim, Timothy C. Doing Comparative Politics: An Introduction to approaches and Issues. Lynne Rienner, Boulder
Co. USA, 2006.

307 Zahariadis 1997. Also “Comparative politics involves the systematic study and comparison of the world’s political
systems. It seeks to explain di erences between as well as similarities among countries. In contrast to journalistic reporting
on a single country, comparative politics is particularly interested in exploring patterns, processes, and regularities among
political systems” (Wiarda 2000, 7); “Comparative politics involves both a subject of study—foreign countries—and a
method of study—comparison” (Wilson 1996, 4); “Comparative politics . . . involves no more and no less than a com-
parative study of politics—a search for similarities and di erences between and among political phenomena, including
political institutions (such as legislatures, political parties, or political interest groups), political behavior (such as voting,
demonstrating, or reading political pamphlets), or political ideas (such as liberalism, conservatism, or Marxism). Every-
thing that politics studies, comparative politics studies; the latter just undertakes the study with an explicit comparative
methodology in mind” (Mahler 2000, 3).

308 Charles N.W. Keckler, George Mason University School of Law, Comparative Law. In the strict sense, it is the theo-
retical study of legal systems by comparison with each other, and has a tradition going back over a century Paul Norman,
Comparative Law 2006, GlobaLex at http://www.nyulawglobal.org/globalex/Comparative_Law.htm# What_is_Compara-
tive_Law?

309 Comparative politics is also described as a sub eld of political science, characterized by an empirical approach based
on the comparative method. Arend Lijphart argues that comparative politics does not have a substantive focus in itself, but
rather a methodological one: it focuses on “the how but does not specify the what of the analysis.” Lijphart, Arend (1971).
“Comparative politics and the comparative method”. American Political Science Review 65 (3): 682—693. In other words,
comparative politics is not de ned by the object of its study, but rather by the method it applies to study political phenom-
ena. Peter Mair and Richard Rose advance a slightly di erent de nition, arguing that comparative politics is de ned by a
combination of a substantive focus on the study of countries’ political systems and a method of identifying and explaining
similarities and di erences between these countries using common concepts. Mair, Peter (1996). “Comparative politics:
An introduction to comparative.overview”. In Goodin, Robert E.; Klingemann, Hans-Dieter. A New Handbook of Political
Science. Oxford: Oxford University Press. 309-335. Rose states that, on his de nition: “ e focus is explicitly or implic-
itly upon more than one country, thus following familiar political science usage in excluding within-nation comparison.
Methodologically, comparison is distinguished by its use of concepts that are applicable in more than one country.” Rose,
Richard, 1991, Comparing forms of comparative analysis. Political Studies, volume, 39, issue 3, 446-462.
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within a state, society, country, or political system.3* Comparative politics is primarily
concerned with internal or domestic dynamics, which help distinguish comparative
politics from international relations (IR)—a eld of study largely, though not exclu-
sively, concerned with “external” relations or the foreign policies of states. Secondly, it
tells us that comparative politics is, appropriately enough, concerned with “political”
phenomena. ird, and perhaps most importantly, it shows that the eld is not only
characterized, but de ned, by a comparative method of analysis.

On the other hand, Timothy Lim argues whether comparative politics solely focuses
on what happens inside countries. In other words, is it possible to understand the
internal politics of a place without understanding and accounting for the impact of
external or transnational/international forces?*** Comparative politics is not the only

eld of political science that focuses on countries or states as primary units of analysis.
As noted, IR scholars are also intimately concerned with countries or, more accurately,
states. IR is typically more interested in relations between and among states—that is,
with their interactions in an international system. However, Lim notes that compara-
tive politics cannot be limited to looking at what happens inside a country or other
large social unit. Additionally, it does not mean that we must completely abandon
any distinctions among elds of study, especially between comparative politics and
IR.  enagain, the de nition of comparative politics must be amended.  us, rather
than de ning comparative politics as a subject of study based on an examination of
political phenomena within or in countries, it may be said that it examines the interplay
of domestic and external forces on the politics of a given country, state, or society. 322

In the context of ILO Convention No. 169 it is reasonable to argue that the ac-
tivities surrounding it — political and legal — interact with the domestic and interna-
tional sphere.  erefore, the amended de nition of comparative politics is used. e
Convention is one of the treaties hosted by the ILO and is legally binding on its state
parties. In many cases, once it has been rati ed, it may be fully or partly internalized
by domestic legislation via political and legal changes in the country. Often, prior to
the rati cation, especially in the case of Finland, there may be strong international
pressure to ratify the Convention. In several instances, the country is noti ed of its
obligations toward its indigenous peoples. In this sense the research interest is focused
on the interplay of domestic and external forces in Finnish politics. e situation is,
then, compared to other cases.

310 Timothy C. Lim, Doing Comparative Politics: An Introduction to approaches and Issues. Lynne Rienner, Boulder
Co. USA, 2006,

311 ibid.
312 Lim 2006, 11-15.
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Why compare?

Comparison, comparative methods, or comparative political research and analysis
are used, implicitly and explicitly, across political science, in particular, and the social
sciences, in general.®® According to Lim, there are several reasons as to why this oc-
curs: when making comparisons, researchers not only become aware of di erences
and similarities, per se, but also realize unexpected variation and surprising resem-
blance between, or among, “cases”. In this regard, comparisons help bring a sense of
perspective to a familiar environment and discourage parochial responses to political
issues, which, in turn, provide important opportunities for learning, explaining and
understanding political phenomena. Such contrasts help us understand whether a
particular political phenomenon is simply a local issue or a generalizable outcome,
an objective for many political scientists. Such comparisons also help develop, test,
and reform theory.?*

What is the purpose of comparing, then? Giovanni Sartori notes that comparisons
provide control.s By control, Sartori means — albeit loosely — that we use compari-
sons as a way of checking (verifying or falsifying) whether our claims or assertions
about certain phenomena are valid by controlling for or holding certain variables
constant. e focal point is that, di erent types of comparisons allow a researcher
to treat a range of similarities or di erences as if they are control variables. In doing
s0, the researcher can safely eliminate a whole range of potentially signi cant factors
and, instead, concentrate on the variables that he/she deems to be most important.3

Secondly, for the researcher who is doing the comparison, an in-depth understand-
ing is the aim of such comparative analysis. ey are comparing to understand. Re-
searchers use comparison to see what other cases can tell them about a speci ¢ case
or country in which they are most interested.  irdly, and instead, they advocate a
more pragmatic approach that attempts at building a theoretical generalization—or
explanation—through the accumulation of case-based knowledge (this is sometimes
referred to as an analytical induction).?

e type of comparison, chosen for this thesis, is the cross-national comparison,

313 See more Lijphart, Arend. 1971. “Comparative Politics and the Comparative Method.” American Political Science
Review 65, 682-693; Lijphart, Arend. 1975. “ e Comparable Cases Strategy in Comparative Research.” Comparative
Political Studies, 8: 158-177; Przeworski, Adam and Henry Teune. 1970. e Logic of Comparative Social Inquiry. New
York: Wiley. Chapters 1-3.

314 Lim 2006, 15.

315 Giovanni Sartori, 1994.

316 Lim 2006, 20-23.

317 ibid. Seealso Kuhn, omasS. e Structure of Scienti ¢ Revolutions. Chicago, IL: University of Chicago Press1996.;

Geddes, Barbara. Paradigms and Sand Castles:  eory Building and Research Design in Comparative Politics. Ann Arbor,
MI: University of Michigan Press, 2003.
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which examines patterns of similaritiesand di erences in states’ political life. Research
questions are analysed in terms of acceptance, implementation, conceptualization,
and application in regard to ILO Convention No. 169 because these elements play
di erent roles in each national context. It is obvious that the problems faced by in-
digenous peoples, today, are similar to each other. Concurrently, it is also interesting
to examine the adoption of di erent approaches in solving analogous matters. It may
be argued that indigenous peoples land rights are regarded as an ongoing process
of di erent political interests, new legislation, interpretation and new information
brought to an agenda.  erefore, combining the methods of international politics
and IL is a fruitful approach.

What is compared?

In order to determine what is to be compared, it must be noted that, ‘entities whose
attributes are partly shared (similar) and partly unshared (and thus, we say, incompa-
rable)’ may be compared.*:#

For example according to Lim, it would appear to be reasonable to assert that
countries, governments, societies, or similar entities are comparable. As they all oc-
cupy a territory de ned by political boundaries, they also represent the interests of
a political community and are recognized (albeit not always “o cially”, as in the
case of Taiwan) by other countries or states. At the same time, they di er from each
other in meaningful ways. Indeed, di erences are crucially important in any form of
comparative analysis. After all, if all countries were exactly alike, there would be little
reason for comparison. In this respect, comparing apples to oranges would make more
sense than comparing apples to apples.®* Comparative analysis is based on a general
“logic”, as well as on particular strategies that guide, but do not necessarily determine,
the comparative choices we make. Understanding the logic of comparative analysis is,
in fact, essential to doing comparative politics.32

e comparative method is - together with the experimental method, the statistical
method and the case study approach - one of four fundamental scienti ¢ methods that
may be used to test the validity of general empirical propositions®* — for example, the
establishment of empirical relationships among two or more variables while holding

318 Sartori 1994, p. 17
319 ibid.

320 Lim 2006, 24-25. See also King, Gary, Robert O. Keohane, and Sidney Verba.. Designing Social Inquiry: Scienti ¢
Inference in Qualitative Research. Princeton, NJ: Princeton University Press, 1994.; Collier, David, and Henry E. Brady,
eds.. Rethinking Social Inquiry: Diverse Tools, Shared Standards. Lanham, MD: Rowman & Little eld Publishers, Inc.,2004.

321 Lijphart, Arend (1971). “Comparative politics and the comparative method”. American Political Science Review 65
(3): 682-693, 682.
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all other variables constant.®> In particular, the comparative method is generally used
when neither the experimental nor the statistical method can be employed. On the
one hand, experiments can only rarely be conducted in political science.®?® According
to the de nition above, the case study approach cannot be considered to be a scienti ¢
method. However, it may be useful in gaining knowledge about single cases, which may
then be compared using the comparative method. A case study is a common research
methodology in the social sciences. It is based on an in-depth investigation of a single
individual, group, or event and may be descriptive or explanatory.®

Why utilize these cases in this study?

e answer is easy, as one of the primary reasons for the study was the examina-
tion of other countries in clarifying the Finnish situation regarding ILO Convention
No. 169, while supplying decision-makers with tools that will allow them to further
proceed with rights, particularly land and water rights, concerning the Saami. s
may be accomplished by placing certain variables within the comparative approach.
As Finland’s main problem is related to land rights articles (13-19 of the Convention
and especially Article 14) and Article 1, which deals with the subjects and objects of
the Convention, it was reasonable to set these questions as the variables of this ap-
proach. Studying various situations in di erent countries provides diverse and similar
approaches, which could perhaps be useful for Finland’s situation. However, the basic
assumption is that no uniform, but tools from many di erent cases and approaches,
can be found.

Di erent cases include ratifying»and the non-ratifying states®”. It must be noted
that some of the countries that have rati ed ILO Convention No. 169, such as the
Netherlands, do not have indigenous peoples living within their territory. ey have,
instead, rati ed the Convention in order to show solidarity with their former colonies.

erefore, the Netherlands has nothing to report to the Committee of Experts in re-
gard to the Convention’s application. Some of the countries only recently rati ed the
Convention and have, therefore, not yet sent their rst report. Although the primary
focus of this work is on countries that have rati ed the Convention, other cases will
also be introduced when appropriate to the context.

322 ibid., 683.

323 Hopkin, J. [2002 (1995)] “Comparative Methods”, in Marsh, D. and G. Stoker (ed.)  eory and Methods in Political
Science, Palgrave Macmillan, 249-250, 250.

324 Shepard, Jon; Robert W. Greene (2003). Sociology and You. Ohio: Glencoe McGraw-Hill. pp. A-22; Robert K. Yin.
Case Study Research: Design and Methods. Fourth Edition. SAGE Publications. California, 2009.

325 Argentina, Bolivia, Brazil, Colombia, Chile, Costa Rica, Denmark, Dominica, Ecuador, Fiji, Guatemala, Honduras,
Mexico, Netherlands, Paraguay, Peru, Bolivarian republic of Venezuela, Nepal, Norway, Spain ,Central African Republic,
Nicaragua.

326 Especially Finland and Sweden.



PART Il Two Themes

e second part of this thesis is divided into two themes, where the rst part examines
the overview of the institutions and instruments of the ILO, especially in the context
of ILO Convention No. 169. e travaux preparatoires or the legislative history of
Convention No. 169 are examined in detail to provide a starting point for the analysis
of the land rights articles.  en, procedures and requirements for ling complaints
with the ILO’s Governing Body are evaluated with a summary of the jurisprudence
of the Committee. Finally, as most states that are party to ILO Convention No. 169
are Central and Latin American states, it concludes with a short section on the rela-
tionship between ILO instruments on indigenous peoples and the instruments and
bodies of the Inter-American human rights system.

e second theme of the thesis is related to the subject-object dichotomy of ILO
Convention No. 169. Although it is understood that states are the ultimate subjects
of the Convention, the approach is a puzzle of di erent approaches — is argued that
states, peoples and individuals are all “subjects” of this Convention. At the end of
this chapter, conclusions on liberal theory and the rights of indigenous peoples are
provided.  ese rights often challenge traditional state sovereignty from internal and
external points of view. Within this context, it is also relevant to emphasize the rela-
tionship between indigenous peoples to/with the land and the challenges it re ects
to the subjects of these land rights. Finally, some recommendations are expressed for
future development in enabling Finland to proceed with this important question
related to Saami land ownership.

2.1 ILO Convention No. 169: a State-Oriented Convention
recognizing Indigenous Peoples’ Rights of Ownership to Land

2.2.1 Some Words on the History of ILO Work with Indigenous Peoples

For overall clari cation, it is necessary to compare the status of minorities, on the one
hand, and indigenous peoples, on the other. Variations in the emergence of minorities
and indigenous peoples are complex and cannot be examined in detail here.  ese two
actors are often compared on the international scene, so their di erent history must be
keptinmind. e emergence of minorities was, and still is, generally described as the
result of changing state borders, immigration, and forced migration. e emergence
of indigenous peoples, from the late 15" century onward, is depicted as the result of
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contacts between indigenous peoples and ‘non-indigenous’ peoples in other parts of
the world in the context of European colonial expansion.’

e international protection of indigenous peoples in international documents
began in 1957 with the adoption of Convention No. 107 by the International Labour
Organization (ILO)*%. Until the 1970s, the ILO was the only member of the UN
system to have consistently expressed an interest in indigenous peoples’ rights.  iswas
largely due to the widespread exploitation of indigenous labour, which presently still
continues in certain countries. e ILO began to study the condition of indigenous
workers as early as 1921; a Committee of Experts on Native Labour was established in
1926; a number of early Conventions addressed the situation of indigenous workers
(Convention No. 29 in particular) and; in 1953, the ILO published a comprehensive
reference work titled “Indigenous Peoples: Living and Working Conditions of Abo-
riginal Populations in Independent Countries.”®*

It is reasonable to mention an important provision, Article 11, of ILO Convention
No. 107, which concerns land rights and provides that, ‘[t]he right of ownership,
collective or individual, of the members of the population concerned over the lands
which these populations traditionally occupy shall be recognized.” When interpreting
this article in regard to a complaint involving Indian tribal peoples, the ILO Com-
mittee of Experts (CEACR), a body mandated with the oversight of state compliance
with ILO Conventions, held that the rights attached to Article 11 also apply to lands
presently occupied irrespective of immemorial possession or occupation. India had
unsuccessfully argued that the phrase ‘traditionally occupy’ limits compensable land
rights to groups, which can demonstrate immemorial possession. e CEACR stated
that because the people have formed some form of relationship wit the presently oc-
cupied land, if only for a short time, it was su  cient enough to form an interest and,
consequently, rights to the land and attendant resources.>* As with ILO Convention

327 Martinez, A., Discrimination Against Indigenous peoples, Study on Treaties, Agreements and Other Constructive
Arrangements Between States and Indigenous Populations, ird Progress Report, E/CN.4/Sub.2/1996/23, 15 August
1996, §§ 169, p. 172.

328  elLOwasfounded in 1919 as a specialised agency of the League of Nations, the predecessor of the United Nations.
It was the rst international organisation devoted to the protection of human rights. Today, the ILO is a specialised agency
of the United Nations with headquarters in Geneva and o ces throughout the world. It is unique among international
organisations in that its Constitution recognises the membership, with attendant voting privileges, of non-state actors —
workers' and employers’ delegations — in addition to states. e ILO’ tripartite membership structure accords workers’
organisations, or ‘industrial associations’ as they are called by the ILO, a substantial voice in the ILO’ decisionmaking
process. In practice, however, the states' and employers’ delegations often vote together lessening the impact of the workers’
delegations vote. Nonetheless, the workers’ delegations have exercised some in uence in the ILO, in particular acting on
behalf of indigenous peoples during the drafting of ILO 169. e ILO’s institutional structure is also tripartite. Its three
organs are: the International Labour O  ce, the Governing Body and, the General Conference of representatives of member
states, or the International Labour Conference as it is usually called. See more www.ilo.org.

329 Mackay Fergus, 2002, 7.

330 Report of the Committee of Experts on the Application of Conventions and Recommendations, Report I11(4A), at 287,
International Labour Conference, 75th Session, Geneva, 1988.
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No. 169, indigenous and tribal peoples, living in countries that have rati ed ILO
Convention No. 107, may seek the enforcement of their rights by approaching the
ILO’s Governing Body. e same procedures that apply to ILO Convention No.
169, discussed in chapter 2.1.4, also apply to petitions submitted in relation to ILO
Convention No. 107.

e assimilative approach of Convention No. 107 was explicitly abandoned in 1989,
in a subsequent ILO Convention No. 169, concerning Indigenous and Tribal People
in independent countries, while criticism exists towards that Convention as well. Ac-
cording to its Preamble,

“the developments which have taken place in international law since
1957, as well as developments in the situation of indigenous and tribal
peoples in all regions of the world, have made it appropriate to adopt
new international standards on the subject with a view to removing the
assimilative orientation of the earlier standards.”

An additional development of Convention No. 169 was that it called attention to the
‘distinctive contributions of indigenous and tribal peoples to the cultural diversity and
social and ecological harmony of humankind and [...] international co-operation and
understanding.”  us, a positive aspect of indigenous peoples was emphasised, and a
positive motivation was provided for protecting them. However, it should be noted
that ILO Convention No. 169 may be regarded as challenging in many ways and has
also been severely criticised by many indigenous peoples®t, particularly concerning
its lack of self-determination language; weak provisions on lands, territories, resources
and relocation; lack of a consent standard; and the absence of meaningful indigenous
participation in the revision process. Convention No. 169 should also be regarded as
an absolute minimum statement of indigenous rights; this is particularly apparent in
comparison to the UN Declaration. Nonetheless, a number of indigenous peoples’

331 e Resolution of the Indigenous Peoples Preparatory Meeting — Geneva, (1989), severely criticised ILO Convention No
169. e resolution:

1. Calls upon indigenous peoples all over the World to seize every opportunity to condemn the ILO and the revision
process.

2. Calls upon states not to ratify the revised Convention.

3. Calls upon indigenous peoples to monitor the ILO and governments in the implementation of the Convention.

4. Calls upon support groups of indigenous peoples to urge states not to ratify the Convention and to publish lists of
governments who ratify the revised Convention.

5. Calls upon members of the Working Group and the Sub-commission on the Prevention of Discrimination and Protec-
tion of Minorities to condemn the racist revision.

6. Calls upon the Working Group to monitor the implementation of the revised Convention.

7. Calls upon governments and human rights experts involved in the process of drafting of the Declaration on the Rights
of Indigenous Peoples not to repeat the mistake of the ILO.

8. Calls upon the Working Group, the Sub-commission and governments to disregard the terms of the revised Conven-
tion in the process of achieving a meaningful development on the draft Declaration on the Rights of Indigenous Peoples.
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organisations are promoting the rati cation of ILO Convention No. 169 in countries
where indigenous peoples have expressed a desire to do so0.% According to Fergus
Mackay, there are a number of reasons for this®:

“First, and most importantly, for indigenous peoples in certain states
rati cation of ILO Convention No. 169 will be a major step forward for
the protection of their rights as national laws are presently sub-standard,
unenforced or even hostile. At a minimum, rati cation of the Conven-
tion provides international oversight and a measure of transparency to
indigenous-state relations, consultations and negotiations that were
previously entirely within the jurisdiction of the state and addresses a
number of concerns in a relatively positive manner.”

“Second, and equally importantly, for those states which have not rati ed
ILO Convention No. 169, but have rati ed ILO 107, the latter remains
in force with its disrespect for indigenous culture and identity intact.
For those peoples in states with national legislation of a higher standard
than ILO Convention No. 169, rati cation will in no way prejudice the
enjoyment of those rights over and above ILO 169’ standards.  is is
explicitly stated in Article 35, which says that the application of the ILO
Convention No. 169 ‘shall not adversely a ect the rights and bene ts
of the peoples concerned pursuant to other Conventions and Recom-
mendations, international instruments, treaties or national laws, awards,

customs or agreements'.

“ ird, rati cation of ILO Convention No. 169 provides access to the
ILO’s reporting and monitoring procedures, which are among the best
available. States-parties to the Convention must report on a regular basis
to the ILO Committee of Experts on the Application of Conventions and
Recommendations, on steps taken to implement and maintain compli-
ance with its terms. In fact, even member-states of the ILO that have
not rati ed the Convention must report on the reasons for not doing
s0.3* Additionally, complaints may be submitted to the ILO by interested

332 According to Fergus MacKay (2002) the following international indigenous organizations are actively promoting the
rati cation of ILO 169: the Inuit Circumpolar Council, the National Indian Youth Council, the Saami Council and the
World Council of Indigenous Peoples. Additionally, many national indigenous organizations are promoting rati cation in
their respective states: Guyana, Suriname, the Philippines and India, for instance.

333 Mackay 2002, 10-11.

334 |LO CONST. Article 19.5.
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parties, in certain cases including indigenous peoples, informing the ILO
of perceived violations.”

“Finally, the language of ILO Convention No. 169 is relatively imprecise,
permitting exible interpretations of its provisions.  erefore, ILO 169
can be either interpreted expansively, increasing the scope of its provi-
sions, or restrictively, having the opposite e ect. Consequently, it is im-
portant for indigenous peoples to participate in any process that involves
the interpretation of the convention, particularly in the Committee of
Experts to ensure the most favourable interpretation of the standards
contained therein.”

According to McKay, and as stated in the revision process, the primary purpose of
ILO Convention No. 169 is to ‘recognize the principle of respect for the identity
and wishes of the [indigenous peoples] concerned and to provide for the increased
consultation with, and participation by, these populations in decisions a ecting
them.’®s  us, there is an emphasis on the participation of, and consultation with,
indigenous peoples, particularly concerning development-related activities. However,
McKay notes that the consent of the indigenous people(s) concerned is not required.
Instead, the consultation goal is simply attempting to achieve a good faith agreement
between the parties.>*

ILO Convention No. 169 is one of the ILO’s procedural conventions.  erefore,
the Convention primarily recognises procedural rights, as opposed to substantive
rights. In other words, the Convention sets forth procedures that the state is required
to follow and comply with in relation to indigenous peoples. Consequently, according
to McKay, the Committee of Experts is more interested in whether the state has fol-
lowed the correct procedures (i.e. consultation, participation, environmental impact
assessments) than the result of its actions. Exceptions to this include Article 14, which
requires that the state recognises and respects the rights of indigenous peoples to own
and to traditionally use and occupy their lands.  is is a substantive right that requires
that the state produce a concrete results.®”

ILO Convention No. 169 includes rights to participate in the formulation of leg-
islation; certain rights to internal autonomy, including economic, social and cultural
development; respect for certain aspects of indigenous customs or customary laws;
rights to lands and territories, including use rights, traditional economic activities

335 See for example ILO, a Manual 2000, 15-18.
336 MacKay 2002, 12.
337 ibid.
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and the use of natural resources; protection from relocation and; broad based cultural
rights — religious, linguistic and educational.®®

2.1.2 The Scope of the Land Rights, Articles 13-19

e provisions of the ILO Convention No. 169 on lands, territories and resources
have justi ably been criticised by indigenous peoples as inadequate. Nevertheless,
these provisions do contain a number of important protections over and above those
presently found in some domestic legal systems.  ese provisions are framed by Article
13(1), which requires that governments recognise and respect the special spiritual,
cultural and economic relationship that indigenous peoples have with their lands and
territories and especially ‘the collective aspects of this relationship.’

is chapter introduces the land rights provisions of ILO Convention No. 169 with

a special focus on Article 14. An important emphasis has been placed on the travaux
preparatoires® or legislative history of the Convention when Convention No. 107 was
revised. Special attention has been directed at the wording of the Convention and its dif-
ferent interpretations of the land rights articles. According to Fergus MacKay, two points
should be made with regard to the interpretation of the Convention. First, the travaux
preparatoiresand the Reports of the Committee of Experts are indispensable guides to the
background and the content of various provisions of the Convention.®**  ese reports can,
and should, be used to clarify the language of the Convention’s provisions. Second, many
of the Convention’s articles overlap and inform the content and scope of other articles.
erefore according to MacKay, when reading a particular provision of the Convention,
constant reference should be made to the general principles of participation, consultation,
and respect for indigenous culture and institutions, as well as any other related articles.>*2

During the revision process of ILO Convention No. 107, it became evident that the
loss of traditional lands and the lack of control over development projects carried out
on these lands are the most important problems confronting indigenous and tribal peo-
ples in the world today. eir lands and territorial base are increasingly under threat as
large-scale government or privately sponsored development programmes, such as hydro-

338 ibid.

339 Mackay 2002, 16.

340 e term ‘travaux preparatoires’ refers to the all background documents that were used in the negotiation and drafting
of an international instrument. e travaux preparatoires for ILO Convention No. 169 are contained in, among others,

Reports of the Committee on Convention No. 107 for the years 1988 and 1989 (Provisional Record 32, International Labour
Conference, 75th Session (1988) and, Provisional Record 25, International Labour Conference, 76th Session (1989).

341 See, for example, Report of the Committee of Experts on the Application of Conventions and
Recommendations: General report and observations concerning particular countries, International Labour Conference, 82nd
Session, 1995, Report 111 (Part 4A) (International Labour O ce, 1995), 398-99 for ILO 169 and 288-91 for ILO 107.

342 Mackay 2002, 12-13.
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electric schemes, oil exploration and pipeline construction, settlement and colonisation
programmes, logging and ranching enterprises, agricultural modernisation, and growth
in capital intensive commercial farming in the areas occupied by indigenous and tribal
peoples are implemented. Indigenous and tribal rural peoples in the Indian subcontinent,
the inhabitants of the Andean plateau and Latin American forests, the nomads of Africa,
as well as circumpolar peoples are all losing the territories necessary for their survival.>3

e issue of land rights is bound to prove particularly complex when attempting
to de ne international standards. First, there are great di erences in land ownership
and tenure, the ownership and control of natural and environmental resources, under
and around the land, in national systems. Second, it must be remembered that there
is a fundamental di erence between the relationship that many indigenous peoples
have with the land and the attitude of other sectors of national populations who re-
gard land as an alienable and productive commodity. As the UN Special Rapporteur
on indigenous populations has written, ‘[t]he whole range of emotional, cultural,
spiritual and religious considerations is present where the relationship with the land
is concerned... e land forms part of their existence.’s*

e Meeting of Experts emphasized the same point on several occasions when ILO
Convention No. 107 began its revision process in September 1986. ** In describing the
special relationship of indigenous and tribal peoples with the lands that they occupy, the
expert of the World Council of Indigenous Peoples stated that reference should be made
to “traditional territories” as opposed to simply referencing land. is concept includes
all matters pertaining to the lands, including water, sub-oil, air space, all occupants, plant
and animal life, as well as all the resources. Another expert also stressed the importance
of including coastal waters and sea-ice. Moreover, it was noted that many indigenous
peoples do not equate ownership with the power to transmit all rights over territories
to other persons; instead, they consider themselves as trustees of the territories that they
occupy and perceive a continuity that runs from their ancestors, through themselves,
and to future generations, all of whom possess rights to these territories.>*

“ e special relationship that indigenous peoples often have with their
land and environment must be taken into account. However, the nature

343 International Labour Conference, 75th Session 1988. Report VI(1) Partial revision of the Indigenous and Tribal
Populations Convention, 1957 (107). International Labour O ce, Geneva, 44.

344 United Nations: Study of the problem of discrimination against indigenous populations, by Mr. Jose R. Martinez Cobo,
Special Rapporteur of the Sub-Commission on the Prevention of Discrimination and Protection of Minorities (Geneva; doc.
E/CN.4/Sub.2/1983/21/Add.4), Ch.XVII, para. 51. In International Labour Conference, 75th Session 1988. Report VI(1)
Partial revision of the Indigenous and Tribal Populations Convention, 1957 (107). International Labour O ce, Geneva, 44.

345 A Meeting of Experts on the Revision of the Indigenous and Tribal Populations Convention, 1957 (No. 107), September 1986.

346 Report VI(1) Partial revision of the Indigenous and Tribal Populations Convention, 1957 (107). International Labour
O ce, Geneva, 44.
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of this special relationship is likely to render standard setting particularly
di cultinthelightofdi erentapproaches to land and natural resources.
On the one hand, given the particular characteristics of indigenous
cultures and lifestyles, States may be faced with the need to recognise
systems of ownership and tenancy which di er from those prevailing
for the remainder of the national population. On the other hand, where
development and conservation programmes are concerned, States will
have to balance the interests of society at large with the particular needs
of the more vulnerable indigenous and tribal groups.”®*

According to MacKay, in the three decades since the adoption of Convention No.
107, the con ict between the needs of indigenous and tribal peoples and government
development policies and programmes has often been regarded as a serious problem.*
As it becomes increasingly clear from reports submitted by Governments to the
Committee of Experts on the Application of Conventions and Recommendations
(CEACR), and from the comments received by the International Labour O ce, the
removal of indigenous and tribal peoples, whose traditional lands have been selected
as the site for hydroelectric or mineral extraction projects, have been both physically
removed, as well as been threatened with removal. For the most part, available infor-
mation indicates that there has been little or no meaningful prior consultation with
the indigenous and tribal peoples concerned. Often, no attempt has been made to
soften the impact of these projects on vulnerable groups.3*

However it should be noted that the picture is not only negative.  ere are several
positive examples of how states have begun to examine whether they can reconcile the
interests of national economic development with the fundamental rights and needs of
indigenous peoples. In other cases, indigenous peoples have taken action to challenge
development strategies and demand the protection of their traditional lands through
national courts. In other instances, agreements to share pro ts from mining activities
on their traditional lands have been reached. In many areas of the world, organisa-
tions and indigenous peoples’ representatives make stronger demands for a fairer share
in, and greater control over, the exploitation of underground wealth, as well as other
resources that pertain to traditionally occupied lands.°

347 ibid., 45.

348 When Convention No. 107 was drafted in the mid-1950s there had already been encouraging signs that for the rst
time many States were taking measures to recognise, and in certain cases safeguard, traditional forms of indigenous and
tribal ownership of land. In a number of countries the alienation or seizure of their lands had been forbidden, title deeds
349 MacKay 2002, 14.

350 Report VI(1) Partial revision of the Indigenous and Tribal Populations Convention, 1957 (107). International Labour
O ce, Geneva, 45.
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2.1.3 Ownership and/or Control

In helping to understand the provisions of ILO Convention No. 169, it is also reasonable
to examine Convention No. 107 and the legislative history or travaux preparatoires when
the rst Convention was revised in the late 1980s. e reports submitted to the Com-
mittee of Experts on the Application of Conventions and Recommendations (CEACR)
by rati ed states is also used to describe trends in legislative and administrative measures,
as well as to recognise particular forms of ownership and control by indigenous and
tribal forest-dwellers of traditional Latin American territories.  isisa particularly useful
comparison as it demonstrates that Nordic states are not the not the only states manag-
ing the complexity of issues involving indigenous peoples’ ownership to land. It also
describes a large variety of approaches where similar denominators may be found.  ese
approaches could serve as building blocs in the Nordic countries, at least in Finland.*

e Meeting of Experts in September 1986 particular considered two aspects —
ownership and the control of land and resources. First, the meeting recognised the
need to ensure the e ectiveness of the rights of possession, use or ownership of these
lands; in other words, that these persons were able to exercise these rights in practice.
It was noted that, in many countries, the extent of lands to which such groups had
rights had not been de ned. Second, the Meeting of Experts discussed restrictions
on indigenous and tribal ownership of lands, particularly whether or not these lands
should be inalienable. Nevertheless, while strong feelings were expressed in favour
of including the principle of inalienability in a revised instrument, other experts felt
that the inclusion of this principle would require certain states to alter fundamen-
tal provisions of domestic law. One government expert drew a distinction between
separate aspects of inalienability. One is the restraint upon the right of indigenous or
tribal owners of land to dispose of or mortgage their land, coupled with the notion
that national governments do not have the right to impose economic development
without the full and free consent of indigenous and tribal landholders. A second is that
national governments do not relinquish their capacity for nal decisions on matters
of national interest or on the utilisation of natural resources.>*

Much national legislation on indigenous land ownership not only provides that
indigenous lands are to be inalienable, but also places additional restrictions on their
use and transfer. In some cases, lands are not subject to attachment, seizure or transfer.
Some legislation includes provisions that lands should be commonly held and may not

351 See more on the situation in Finland from an article within this study: e Political Recognition and Rati cation of
ILO Convention No. 169 in Finland, with some comparison to Sweden and Norway Nordic Journal of Human Rights \ol.
23 Nr. 3:2005.

352 Report VI(1) Partial revision of the Indigenous and Tribal Populations Convention, 1957 (107). International Labour
O ce, Geneva, 45.
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be broken up among individual families of the concerned community. Convention
No. 107 expresses no speci ¢ preference for the communal or individual ownership
of land. However, in the Meeting of Experts, a number of experts felt that a future
instrument should express preference for collective, rather than individual forms of
ownership.>

In the article “International Norms and Domestic Practices in regard to ILO Con-
vention No. 169 — with Special Reference to Articles 1 and 13-19 3#” the situation of
the countries that have already rati ed ILO Convention No. 169, primarily Latin
American countries, are examined in more depth. Here, the concept of ownership,
in law and practice, is examined in regard to Latin American countries that have
indigenous and tribal peoples within their national frontiers. In ve Latin American
countries (Bolivia, Ecuador, Guatemala, Mexico and Peru), indigenous peoples either
form a majority or a substantial percentage of the national population. ey have
been signi cantly incorporated in the national economy since Spain’s colonial era.
Although certain indigenous groups of these countries have communal titles, and are
protected by legislation against alienation or other encumbrance of their customary
lands, many others either have private ownership titles to their lands, are tenant farm-
ers, or landless agricultural labourers.  ere may be little or no di erence, in regard to
system ownership or land use, between their situation and that of the non-indigenous
peasantry and rural labour force. In countries where a smaller percentage of the na-
tional population is de ned as indigenous ( for example Argentina, Chile, Colombia,
Costa Rica, Nicaragua and Panama), the ownership and tenure of indigenous lands
has, at times, been regulated by special protective legislation, which usually includes
provisions against the alienation and seizure of such land.  ere are also a number of
Latin American countries, often bordering the Amazon Basin, where forest-dwelling
groups have, until recently, had little contact with the remainder of national society,
and where special legislation has been enacted to safeguard against the dispossession
of their traditional lands. In the Andean countries of South America there are a sub-
stantial number of both settled highland-dwelling indigenous peoples and nomadic
forest-dwellers within the same country.>s

One of the most di cult decisions facing Latin American states, with a settled
indigenous population, is whether they should legislate for separate systems of indig-
enous ownership of lands. Often, these lands have already been largely fragmented,
but indigenous organisations are now demanding a partial restructuring of agrarian
property systems in order to take account of traditional forms of ownership, which

353 ibid.
354 International Community Law Review, Vol 12, no.2. 2010.

355 Report VI(1) Partial revision of the Indigenous and Tribal Populations Convention, 1957 (107). International Labour
O ce, Geneva, 47.
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are deeply and historically rooted. In order to understand the complexities involved,
historical background information is also provided in footnotes®®: Mexico®7, Perus®,
Bolivia®®, Colombia*°, Chile®*, Argentina®. After changes in Mexican constitutional

356 “In Latin America during the period of Spanish colonial domination there were legal restrictions against the transfer
of indigenous property. Many indigenous communities received title to their lands from the Spanish Crown; at one stage,
special courts were created to prevent the alienation of indigenous property. Post independence legislation, however, tended
to recognise only private forms of property ownership; this resulted in a heavy loss of lands by indigenous communities,
which still continues. While the indigenous communidades were generally broken up by law, many of them survived in
practice, in particular in remote Andean regions where there was less pressure on their traditional lands. But the end of
the nineteenth century certain countries were already witnessing reactions against the adverse e ects of liberal concepts of
land ownership on the security of indigenous lands.” Report VI(1) Partial revision of the Indigenous and Tribal Populations
Convention, 1957 (107). International Labour O ce, Geneva, 47.

357 “Constitutional and social legislation enacted in the aftermath of the 1910-17 revolution in Mexico was to have a
profound impact on the concept of indigenous land rights throughout Latin America. It reversed the trend towards priva-
tisation, rea  rmed the legal basis of communal land ownership, called for the restitution of alienated land to the original
indigenous occupants, and recognised the social function of property. e Constitution provided for the restitution, in
the form of gjidos, of the communal lands of which indigenous and other communities had been unlawfully dispossessed
during the previous decades; it also required that land be granted to population centres which lacked ejidos, and to which
ejidos could not be restored due to lack of titles or impossibility of identi cation, or because they had been legally trans-
ferred. Furthermore, a new Agrarian Code provided regulations on the ownership and use of ejido. It stipulated that the
collective agrarian property rights acquired by the ejidos could not in any form be alienated, ceded, transmitted, rented or
mortgaged wholly or in part.” Report VI(1) Partial revision of the Indigenous and Tribal Populations Convention, 1957
(107). International Labour O ce, Geneva, 48.

358 In the 1960s and 1970s agrarian reform laws were enacted in many Latin American countries, leading to signi cant
changes in systems of land tenure and ownership.

359 As in Mexico previously, a major land reform programme undertaken in Bolivia in the 1950s was also based to large
extent on the preservation or restitution of customary indigenous forms of land ownership. An agrarian reform law of
1953 provided that the lands usurped from indigenous communities after 1900 should be restored to them when these
communities could prove right of ownership, and that the lands of indigenous communities should be inalienable except
in certain cases to be established in a special regulation. Report VI(1) Partial revision of the Indigenous and Tribal Popula-
tions Convention, 1957 (107). International Labour O ce, Geneva, 48.

360 “In Colombia an agrarian reform law enacted in 1961 called for the Colombian Agrarian Reform Institute (INCORA) to
allocate more lands to indigenous peoples with insu  cient land for their subsitence needs, and to establish new resguardos for
indigenous peoples without land. But the same law also granted INCORA the authority to divide resguardos where necessary,
apparently subordinating customary land rights to the requirements of e ~ cient production.” In Report V(1) Partial revision
of the Indigenous and Tribal Populations Convention, 1957 (107). International Labour O ce, Geneva, 49.

361 “In Chile legislation enacted in the 1970s and 1980s has reversed earlier legislative prohibitions against the alienation
of indigenous lands. Act No. 17729 was enacted in 1972 with the aim of preventing the further division of indigenous
lands. It prohibited the sale and alienation of these lands, and also prevented their use and usufruct by non-indigenous
persons. In March 1979 Legislative Decree No. 2568 established procedures under which members of indigenous com-
munities could petition for individual ownership. As the Government of Chile informed the United Nations Committee
for the Elimination of Racial Discrimination, one aim of the Decree was to provide machinery for obtaining individual
titles of ownership, free of charge and on a voluntary basis, for the persons concerned. is legislation and its e ects have
been criticised widely by Mapuché organisations and other non-governmental organiosations, who have asserted that
the division of Mapuché lands has been proceeding rapidly since it was adopted.” In Report VI(1) Partial revision of the
Indigenous and Tribal Populations Convention, 1957 (107). International Labour O ce, Geneva, 49.
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stipulates that indigenous communities should receive su  cient land for their agricultural, forestry, mineral, industrial or
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Tribal Populations Convention, 1957 (107). International Labour O ce, Geneva, 49.
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and social legislation, between 1910-17, the legislation was also enacted elsewhere in
Latin America, thus, rea rming the lawful existence of indigenous communidades. e
Peruvian Constitution of 1920 and the Bolivian Constitution of 1938 both recognise
this status explicitly.®® In the 1960s and 1970s, agrarian reform laws were enacted in
many Latin American countries, leading to signi cant changes in systems of land tenure
and ownership. While indigenous peoples may have bene ted from these redistribu-
tive measures, the reforms did not necessarily account for their customary systems
of ownership and control.?* In Central America, which has seen the fragmentation
of a lot of indigenous lands over the past century, several states have both taken and
contemplated measures to provide separate forms of indigenous land ownership.3s A
number of general trends may be detected from Latin American examples of law and
practice with regard to securing ownership and the control of lands and resources for
indigenous peoples who are more settled. Firstly, while their problems should not be
underestimated, a number of states have recently adopted or given consideration to
measures that will guarantee systems of ownership that are markedly di erent from
those developed for non-indigenous peasant farmers. In this way, there has been an
evident departure from an integrationist philosophy toward one of autonomy and
self-management with adequate consultative procedures. Secondly, despite some ex-
ceptions, it is generally accepted that restrictions may be placed upon the alienation
of, or transfer of, the lands concerned. irdly, there is a new awareness that is simply
insu cient in recognising indigenous ownership and control over communal lands,
which remain in the possession of indigenous peoples — more lands must be made
available, either through the adjudication of state lands or through agrarian reform
programmes. 3o

363 Report VI(1) Partial revision of the Indigenous and Tribal Populations Convention, 1957 (107). International Labour
O ce, Geneva, 48.
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these populations and others in the same regions.” In Report V(1) Partial revision of the Indigenous and Tribal Populations
Convention, 1957 (107). International Labour O ce, Geneva, 48.
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Tribal Populations Convention, 1957 (107). International Labour O ce, Geneva, 50.
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Finally, when observing situations in Latin America, it may be noted that, in several
quarters, there is a renewed awareness of the need to safeguard indigenous forms of land
ownership in order to tackle social con icts that have their origin in the inequitable
distribution of land and other resources. s point was also frequently raised during
the 12" Conference of American States Members of ILO in Montreal 1986. At this
meeting, a number of delegates cited the link between the exploitation of indigenous
populations, political con icts and violent confrontations. It was pointed out that
violence had led to the scattering and impoverishment of indigenous peoples owing
to the loss of their lands and the ensuing loss of their cultural heritage.*”

Similarly, in the Nordic countries, questions of land ownership have led to di cult
circumstances among local stakeholders. Despite no use of violence, various forms of
confrontation and mental con icts have arisen. is situation is highly unfortunate
as the events that have lead to the current situation occurred a signi cant amount of
time ago.

According to the legislative history, travaux preparatoires of ILO Convention No.169,
the distinction between forest-dwelling indigenous and tribal peoples in Latin America,
and more settled or acculturated peoples is, by no means, always clear one. In some
cases, for the purpose of legislative measures and protection,

“amore useful distinction might be drawn between groups whose claims
are based on historically derived land rights, and who have a clear aware-
ness of their legal rights and their ability to enter into negotiations with
national governments, and groups who are more physically and cultur-
ally isolated from the remainder of national society, and thus are more
vulnerable.”se

In some parts of the world, the situation of forest-dwellers has, since the adoption of
the 1957 instrument, changed in a number ways. Regional and even national organi-
sations of forest-dwelling indigenous and tribal peoples have now been established in
several countries, particularly in the Amazon Basin.  eir representatives have gained
familiarity with national laws and legal procedures, and have, at times, sought legal
redress in order to resist encroachment on and the exploitation of their traditional
lands by outsiders. Still, there are many other forest-dwelling groups that are still
dependent on state, missionary or private bodies for protection against dispossession
from their lands.  ere are also problems of removal and control over mineral and
other natural resources, which will be examined later.

367 ibid., 51.
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According to the legislative history, all issues concerning the protection of indig-
enous and tribal lands are closely related to the right of ownership. Where there are
rm provisions concerning the e ective ownership and control of lands and resources
by these peoples, there is less danger that ownership rights may be curtailed due to
con icting national priorities. It has been noted that the relevant Articles of Conven-
tion No. 107, while recognising the rights of these peoples to own the land that they
occupy, do not provide any administrative measures to render that right of ownership
e ective. Furthermore, Article 11, while recognising the right of ownership over lands,
makes no mention of other resources which pertain to these territories and the control
of which may be necessary for the continuation of these peoples’ traditional lifestyle,
or alternatively. for their economic development under conditions that will not destroy
their cultures. A further criticism of this part of the Convention, both at the meeting
of Experts and elsewhere is that Articles 12 and 13 place too many limitations on the
e ective exercise of ownership, thereby facilitating the appropriation of indigenous
and tribal lands or the removal of these peoples from their traditional lands, without
providing for adequate safeguards and procedures when con icts of interest arise.>®
In the legislative history of Convention No. 169, it is, thus, suggested that some
amendments are made to Articles 11 to 14 of Convention No. 107 in light of na-
tional developments and problems noted in the application of the Convention. e
amendments suggested in the travaux preparatoires had two basic purposes (in addition
to revising the Convention’s integrationist approach). e rst reason for reviewing
these articles was modifying or strengthening them to account for the needs of these
peoples in light of developments since 1957. e second reason was perhaps even
more important than any other modi cation as it concerned substantive land rights.
ese suggestions provide for procedures re ecting the basic approach of promoting
consultations with representatives of the peoples a ected and their participation in
making the decisions that a ect them.3”

Land right Article 11 of the ILO No. 107 states:
e right of ownership, collective or individual, of the members of the
populations concerned over the lands which these populations tradition-

ally occupy shall be recognised.

While views were expressed in the Meeting of Experts to the e ect that indigenous
peoples have generally expressed a preference for collective forms of ownership, in-

369 In Report VI(1) Partial revision of the Indigenous and Tribal Populations Convention, 1957 (107). International
Labour O ce, Geneva, 71.
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dividual forms of ownership are also widespread, particularly among certain tribal
peoples covered by Convention No. 107. So the legislative history suggests that the
present wording of this Article should, therefore, be retained. However, a new paragraph
may be added, providing that governments take steps to determine the lands that the
peoples concerned traditionally occupy and to guarantee the e ective protection of
the right of ownership, where this has not already been done.

It has been noted that, in Paragraph 4 of the accompanying Recommendation
No. 104t of Convention No. 107, members of the populations concerned should
receive the same treatment as other members of the national population in relation
to the ownership of underground wealth or to preferential rights in the development
of such wealth. During the Meeting of Experts it was noted that, in many countries,
those who hold the title to land do not have rights to sub oil and other resources.
Even though indigenous and tribal peoples have special needs and claims in regard
to such resources, a stronger provision that simply extends the ownership of these
resources to these peoples would prove to be incompatible with the legal systems of
a number of countries.?”

It is clear from the legislative history and the reports submitted by rati ed states that
these peoples are particularly vulnerable when others exploit resources on the lands that
they occupy. Such exploitation often results in their e ective dispossession from lands that
have been rendered unsuitable for traditional lifestyles. Additionally, it has been suggested
that these peoples should have ‘as much control as possible’ over the processesasita ects
them. It was also clearly noted in a revised Convention that some rights would require
radical changes in national legal systems, if the Convention were rati ed. e adopted
provision adopted on this subject should, therefore, establish the general principle that
these peoples should have certain rights, while also providing special measures for their
protection where there may be di  culty in the immediate recognition of these rights.s”

e legislative history therefore suggests that a new provision may provide that the
right of ownership over lands, given in Article 11 of Convention No. 107, should
be extended to also cover natural resources, including ora and fauna, waters, ice,
and mineral, as well as other sub oil resources pertaining to the lands traditionally
occupied by the peoples concerned. Taking account of objections that are likely to be
raised, a second paragraph may provide that, in places where land and ownership do
not include the ownership of mineral and other sub oil resources in the national legal

371 Recommendation concerning the Protection and Integration of Indigenous and Other Tribal and Semi-Tribal Popula-
tions in Independent Countries, Recommendation: R104, Place: Geneva, Session of the Conference:40, Date of adoption,
26.6, 1957.
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system, special measures should be taken to protect the peoples concerned from the
exploitation of such resources. It would, of course, be understood that, in accordance
with other suggestions made in this context, the adoption of such special measures
would follow consultations with these peoples’ representatives.*”

e rstreport of the ILO on the partial revision of the Convention No. 107%" was
concluded with a questionnaire that was communicated to the governments of the member
states of the ILO.  ese states were, in turn, invited to send their replies to the O ce by
the end of September 1987. By the time the subsequent report had been drawn up®®, the
O ce had received replies from the governments of 53 member States.>” e Governing
Body also noted that they should consult the most representative organisations of employ-
ers and workers before nalizing their replies. Governments were also asked to indicate
which organisations had been consulted.>”® In preparing their replies for the question-
naire, it was also suggested that governments consult their respective representatives of
indigenous and tribal populations, but noted that there was no requirement to do 0.3

e following chapters present the substance of the general observations and replies
made by governments to the questionnaire. In a general comment, the Government
of Canada stated:

“Provisions regarding land in a revised Convention should give greater
recognition to means other than ‘ownership’ for the e ective control of

374 ibid.
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lands by indigenous and tribal populations; historical developments and
agreements; the need for governments to recognise currently occupied
lands of indigenous and tribal populations while also providing for a
process respecting their traditional lands which they no longer occupy.”3

e International Working Group (IWG) concluded:

113

e ourishing of indigenous peoples, the strengthening and develop-
ment — let alone the very survival — of their societies, economies, cultures
and lifestyles depend upon adequate land and resource bases. Traditional
lands designated as ‘indigenous’ lands must be adequate to provide for
the economic self-relience and self-determination of indigenous peoples,
and the sharing of lands must only take place with the informed consent
of those indigenous peoples directly involved.” 3

e Government of New Zealand noted:

“Articles 11-14 should be excluded from the revised text.”3

e Government of Norway stated:

113

e question in Part IV deal with land rights on the basis of the provi-
sions of the Convention No. 107, to which Norway is not a party, and
which was drafted without regard for the traditions of the Sami in Norway
or for legal developments with regard to property law in Norway includ-
ing regions inhabited by the Sami. e questions do not therefore in all
respects have direct relevance to the situation of the Sami. In Norway,
title to land and the right of use land in the area inhabited by the Sami
are in principle governed y the same legislation which applies elsewhere
in the kingdom. Right of ownership has generally been recognised with
regard to land which has been intensively used for economic purposes,
whereas les intensive economic activities have formed the basis for right
to use only. Sami rights of land use enjoy measures of legal protection.
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ey are entitled to compensation if they su er losses, for example, in
connection with hydroelectric development. However, they have no legal
claim to compensation in the form of land, an arrangement which would
in practice be di cult to implement. It is therefore declared public policy
that areas necessary for Sami reindeer husbandry shall as far as possible
be keptintact. e question of Sami land rights is now being considered
in the Commission on Sami Legal Matters. e Commission is charged
with describing the current legal situation with regard to land rights. At
the present time, Norwegian authorities are precluded from prejudging
the nal outcome of this process. e basic am is to safeguard the legal
status of the Sami population in order to enable these people to maintain
and develop their culture. e absence of de nite replies to questions
33-46 should be considered in this light.”383

Questions no. 33, 34, 35 and 35 dealt with land rights issues of Convention No. 107.
Question no. 33 read: “Subject to question 34 below, do you consider that Article 11
should remain unchanged?”

e clear majority of replies to this question were a rmative (21). However, a
number of complex issues have been raised, both in response to this speci ¢ question
and in more general observations concerning land rights.  ese issues include, among
other things, whether the notion of ‘lands’ should be extended to “territory” for the
purposes of Article 11; whether this Article should cover the notions of ‘possession’
and ‘use’ of land; as well as the notion of ‘ownership’ itself; whether the use of the term
‘traditionally’ might be deleted; whether the rights of land ownership should accrue
to peoples as a group, rather than to group members; whether a preference may be
expressed for collective, rather than individual forms of land ownership; and whether
speci c reference may be made to the concept of ‘inalienable’ land ownership.

Legislative history concludes that both the term ‘lands’ and ‘territories’ are used in
Convention No. 107. While the term used in Article 11 is “lands”, Article 12 refers to
‘habitual territories’. Where the question of ownership is concerned, it would appear
to be preferable to retain the term ‘lands’ as in Article 11 because — despite indigenous
representatives’ preference at the Meeting of Experts — not all concerned peoples can
occupy or possess ‘territories’ in a manner that is similar to the term’s general use in
IL. For several centuries, many of the concerned groups have farmed small land areas
and plots, either individually or in communal holdings and communities, whereas
others have enjoyed the possession and occupation of contiguous and undivided land

383 e Norwegian Government in VI1(2) Partial revision of the Indigenous and Tribal Populations Convention, 1957
(107). International Labour Conference, 75 Session, Geneva, 1988, 46.
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areas, which are more easily referred to as ‘territories’.  us, the use of the term ‘ter-
ritories’, for the purpose of Article 11, may raise complex issues with regard to the
peoples covered by this instrument.3

Both government replies and participants at the Meeting of Experts raised the
importance of the concepts of possession and use. In light of the fact that certain
concerned peoples may, indeed, attach more importance to these concepts than to
the legal notion of ownership, it would appear to be appropriate to refer to posses-
sion and use in this provision. e legislative history noted that the Committee of
Experts, in supervising the implementation of Convention No. 107, recognised the
importance of these concepts.¢

In their replies, two governments suggested that consideration would be given to
deleting the term ‘traditionally’ from Article 11. In the legislative history, it is stated
that this term cannot be taken to realistically imply that these peoples should have
recognised ownership rights over all lands traditionally occupied by them at all previous
stages of their history (although procedures may be established to deal with land claims
made on the basis of immemorial possession). e Committee of Experts has taken
the view that the use of the term ‘traditionally’ refers to the manner of, and criteria for,
land occupation, rather than giving rise to a detailed inquiry into past history, though
it is also consistent with claims for restitution. In light of this, it would be preferable
to retain the term ‘traditionally’ in a revised instrument.*”

With regard to the forms of land ownership, it would appear that one purpose of the
Article 11 is to recognise that the peoples concerned have a right of land ownership,
possession and use, in accordance with their own customs and traditions, even though
these may be di erent from those prevailing for other members of national society.

e Government of Colombia suggested that Article 11 would be complemented by
a phrase indicating that the property rights of indigenous and tribal peoples should be
recognised and respected in the same manner as those of other citizens.  is would,
however, appear to require that these peoples adapt to the prevailing national system,
as opposed to the national system recognising their right to the ownership and pos-
session of these lands, which is what the present instrument requires and appears to
re ect in the prevailing opinion.32

One respondent suggested that a provision for inalienability be made for this Article.
In this regard, the legislative history noted that indigenous and tribal representatives,
who were present at the Meeting of Experts, unanimously concluded that these lands
should be inalienable, which is consistent with other available information on these
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peoples’ wishes. However, as this issue concerns the transmission of rights of own-
ership, it would be dealt with more appropriately under Article 13. In view of the
opinions expressed, and of the doubts raised as to the use of the word ‘ownership’,
the Proposed Conclusions add a reference to possession. If this amendment were to
be accepted (as it was later on), there would appear to be no need to retain the words
‘collective’ or ‘individual’ in the rst paragraph of a revised Article 11. No preference
would be expressed, and it could be left to the peoples concerned to determine their own
preferential form of land holding and ownership.3°

Question no. 34 asks: “Do you consider that a paragraph should be added to Arti-
cle 11 providing that governments should take steps, where this has not already been
done, to determine the lands which the peoples concerned traditionally occupy, and
to guarantee e ective protection of their right of ownership?3%

e great majority of responses to this question werea rmative (26). Some sugges-
tions for partial rewording were made.  ese included, for example: to use ‘identify’
rather than ‘determine’; to provide that the steps should be taken in collaboration with
the peoples concerned; to include reference to treaty rights; and to include reference to
ground rent, possession and tenurial arrangements, as well as ownership. e Proposed
Conclusions incorporate the word ‘identify’. e legislative history highlights that,
while collaboration is important, this principle is already proposed above in provisions
on general policy, and may not be necessary to repeat the requirements for consent,
collaboration or consultation throughout the instrument.3:

e International Labour O ce prepared a report®? in regard to lands/territories on
the basis of the replies to the above-mentioned questionnaire. It is stated that, a working-
party discussion was held on this issue and that two basic positions became apparent.
First, indigenous and tribal representatives, supported by workers’ members and some
governments, felt that the word ‘lands’ are too restrictive and do not express the relation-
ship between these peoples and the territories that they occupy. On a purely practical
level, the word ‘lands’ also does not cover elements such as the sea ice of the northern
peoples, which are a part of the territory, but are not land. It also does not re ect other
elements that are inherent in the concept of a territory, such asthe oraand fauna, water
and the environment as a whole. On the other hand, a number of governments and
the Employers’ members pointed out that some internal legal systems are based on the
concept of lands as opposed to territories.  isis, at least, the case where the acquisition
of enforceable rights is concerned. Furthermore, the word ‘territories’ is used in many
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national legal texts, but only refers to the national territory as a whole. In this context,
the use of the term may raise problems in connection with national sovereignty.>*

e International Labour O ce points to the fact that both terms — ‘lands’ and
‘territories’ — were already used in the second part of Convention No. 107 and that
no problems have arisen in interpreting them since 1957. It appears as though the
issues raised during the Conference discussion could be resolved if the word ‘lands’
were used in connection with the establishment of legal rights, while ‘territories’
were utilized when describing a physical space, when discussing the environment as
a whole, or when discussing the relationship of these peoples to the territories that
they occupy.®* Later, in the subsequent report by the O ce,*® the wide divergence
in views is noted. e O ce has, however, retained both terms according to the
context, as is the case in Convention No. 107. It is also highlighted that some of the
rights provided for in this part speci cally relate to the land itself, as is the case with
the ownership and transmission of land rights. Other provisions relate to matters
such as waters and other natural resources, or to the question of the removal of these
peoples from the areas that they occupy. Moreover, in certain provisions, the terms
‘lands and territories’ are used together. e Government of Australia stated that the
term ‘territories’ does not appear to be appropriate for areas with which indigenous
peoples may retain a traditional association, but to which they do not hold any form
of legal title. However, the term ‘territory’ would not appear to carry the implication
of a legal title, but only of a geographical area subject to a particular jurisdiction.3®

Certain respondents, particularly from non-governmental and workers’ organisa-
tions, have proposed a signi cant restructuring of this Part of the Convention. At this
late stage of the revision process, the O ce considers a major restructuring, which
would necessarily involve the replacement of several Articles while the inclusion of
new ones would be inadvisable. However, the substantive submitted proposals have
largely been taken into account. Several respondents have also similarly proposed the
inclusion of a new Article at the beginning of this part. As this proposal also received
considerable support during the rst discussion, such a provision (Article 13 in the
new text) has been included, thus, providing a useful introductory basis for considering
the complex issue of land rights in the subsequent Articles of this part. Furthermore,
this may help establish the principle that, in certain matters, because of the special
relationship between their lands and cultures, the peoples concerned should, indeed,
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be accorded di erent treatment, in comparison to other sectors of the national popu-
lation. A small number of respondents have expressed concern that such distinct or
preferential treatment might constitute discrimination against other sectors of society.*”

In Report IV (2A) by the International Labour O ce, land rights Article 14 was
suggested as follows:

1. Governments shall take steps to identify, in co-operation with the peoples
concerned, and where necessary to demarcate, the lands and territories of the
peoples concerned and to guarantee the e ective protection of their rights.

2. e peoples concerned shall be accorded exclusive rights of ownership, posses-
sion and control to the largest practicable portion of their traditional territories.

3. e peoples concerned shall be accorded the greatest practicable rights of non-
exclusive possession and use to those portions of their traditional territories
which have been occupied or are used by other persons. e nature and legal
form of the rights recognised shall be determined in co-operation with the
peoples concerned. On no account may the peoples concerned be deprived of
their forms of subsistence.

4. Con icting rights or claims to any portions of the traditional territories of the
peoples concerned shall be resolved equitably in accordance with criteria and
procedures established in co-operation with the peoples concerned.

e O ce has made a commentary on the basis of respondents by governments. Ac-
cording to the O ce, when it concerns the use of the terms ‘ownership’, ‘possession’ and
‘use’, the Governments of Canada and Norway have made identical proposals based on a
suggestion submitted during the rst discussion. In light of other received observations,
the O ce considers that, to assimilate the term ‘use’ to ownership and possession would
weaken the revised Convention in comparison to Convention No. 107, which recognises
the right of ownership; it has therefore dealt with this question separately. e Govern-
ment of India considers that the concept of possession is unacceptable, and proposes
its deletion. is wording would, however, correspond to cases in which the rights that
indigenous or tribal peoples have acquired through occupation should be recognised, but
are not appropriate to be recognised via ownership. Several respondents and the Meeting
of Experts convened on this question in 1986. ey put forward e ective arguments in
favour of including the concept. Indigenous and tribal peoples’ representatives have also
indicated that they often attach more importance to possession than to ownership.3
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e concern expressed by the Government of the United States over the meaning
of ‘traditionally occupy’ was already addressed in earlier reports. e O ce considers
that this term would not grant rights to any occupied territory. In any case, it would be
subject to the land-claims mechanisms referred to below. Di erent views were expressed
concerning users’ rights. e Food and Agriculture Organisation of the United Na-
tions also previously raised such concerns with special reference to nomadic peoples.
Recommendation No. 104, which supplements Convention No. 107, contains provi-
sions dealing with land-use rights for nomads and shifting cultivators. An additional
paragraph was, thus, inserted in order to distinguish between the right to use and the
rights of ownership and possession. e term ‘preferential use’ has not been retained, as
the concept would, in this context, be contrary to the sought objective.>®

Some respondents have suggested that the present Article should refer to Article
19 concerning the resolution of land claims. e O ce has proposed to incorporate
the Article in the present one (Article 14 in the new text) in recognition of the close
links between the identi cation of relevant lands and the resolution of claims. e
retention of the existing wording appeared appropriate in maintaining maximum

exibility. Far-reaching proposals by Australia (ACTU) and Canada (IPWG) have
been taken into account in preparing the proposed text. However, if accepted in their
entirety, they would considerably go beyond what other participants appear to accept.

e Government of Chile’s proposal to promote ‘family ownership’ has not been
retained, as it advocates giving priority to a single model of land rights in preference
to many existing ones.*®

2.1.4 On the Complaint Procedures of ILO Convention No. 169 with a
Focus on Representations

State compliance with obligations assumed under various ILO Conventions is moni-
tored by two bodies: the Committee of Experts on the Application of Conventions and
Recommendations (Committee of Experts, CEACR) and the Conference Committee
on the Application of Conventions and Recommendations (Conference Committee).
As noted earlier, the Committee of Experts, which usually meets in Geneva, is com-
posed of 20 independent experts that represent global regions, as well as economic and
political systems. e Conference Committee’s membership is composed of delegations
from ILO’s three groupings and annually meets in Geneva during the session of the
International Labour Conference. “*

399 ibid.
400 ibid.
401 About the supervisory mechanism of the ILO Conventions, see ILO A Manual 2000, 74-77.
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As mentioned, one of the bene ts of ratifying ILO Convention No. 169 is access
to the ILO’s reporting and monitoring procedure, which is regarded as one of the
best available. e ILO regularly and systematically monitors the implementation
of its rati ed Conventions. s is done in a number of ways. Firstly, by requiring
states to report on steps taken to implement rati ed Conventions (every 2—4 years).

ese reports are annually reviewed by the Committee of Experts and require states
to report on reasons for not ratifying Conventions if they have not done so within
one year of their adoption by the ILO. Secondly, by receiving reports from workers
and employers’ organisations, operating in states that have rati ed Conventions, as a
supplement to information received from states.  irdly, and importantly, there is a
complaints procedure, which can be used to raise and address perceived violations of
rati ed ILO Conventions.*?

e work conducted by the Committee of Experts is extensively explained in article
No. 2 of this study. Di erent cases related to the reporting process of the rati ed state
and the Committee of Experts are introduced in various articles and chapters of this
study.  ese cases bring up important knowledge on political and legal changes in do-
mestic practices while cases of representation and complaints, introduced in this chapter,
present the compliance mechanism of the ILO structure. It is however, important to
emphasise that all procedures are an integral part of the rati cation process. We must
also be aware of the possible consequences of rati cation, as well as the mechanisms
provided for the disposal of possible problems.

Another ILO method used to encourage and facilitate compliance with the obliga-
tions assumed under its treaties is ‘Direct Contacts’. According to MacKay these direct
contacts ‘essentially entail the provision of technical support from the International
Labour O ce or individual experts to governments to aid in the implementation
of and respect for ILO Conventions. e aim of this technical cooperation is to
develop recommendations and nd solutions for problems related to implementing
or respecting rights de ned in a rati ed Convention. For instance, if a state is remiss
in implementing or respecting the protection of indigenous lands and territories, de-

ned in ILO Convention No. 169, the ILO may, for example, aid in designing legal
reforms, strengthening indigenous land management institutions, or a combination
of both. An advantage for states in agreeing to, requesting and complying with Direct
Contacts is that they are able to avoid public criticism.

402 ibid.

403 MacKay 2002, 21-22.

404 MacKay 2002, 22. According to ILO the technical assistance activities for indigenous and tribal peoples are speci cally
designed to meet the following criteria: 1) to respond to local conditions; 2) to be formulated and implemented with the

participation of the peoples concerned; and to be culturally appropriate. See more about the technical cooperation, ILO
A Manual 2000, 81-82.
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ere are four main complaint procedures that may be utilized in the ILO system:
Representations (1LO Constitution, Article 24); Complaints (ILO Constitution, Article
26); Freedom of Association complaints; and Special Surveys on Discrimination in
Employment.®>  ese procedures are subject to relatively few procedural require-
ments, thereby providing easy access and reducing the need for technical support.
While all of these procedures may be of some use, Article 24, Representations, and to
a much lesser extent Article 26, Complaints, are most useful for indigenous peoples
in states that have rati ed ILO Conventions No. 107 and 169. Consequently, I will
only discuss those procedures.“®

Under Article 24, any ‘industrial association’ can submit representations to the ILO.

e de nition of an industrial association is exible and includes trades-unions, as
well as local, national or international associations. Indigenous peoples’ organisations,
campesinos’ unions and cooperative associations, which represent farmers, shers,
artisanal workers or other indigenous workers, may also be included in this category.
Article 26 — Complaints — may be instituted by a delegate to the International Labour
Conference. iswould most likely be a representative of a Workers' delegation, who
may also be an indigenous person. erefore, it is important to highlight that indig-
enous peoples may have direct access to the ILO to raise issues concerning violations
of the rights de ned in ILO Convention No. 169. In the Nordic context, it is also
relevant to understand that, for example, indigenous reindeer herders could be subjects
in ling a complaint under Article 26 of the ILO Constitution.  is means that dif-

cult issues can, not only, be raised prior to rati cation, but also after the rati cation
has taken place. Furthermore, the organisation submitting the representation does not
have a factual connection to the situation.  us, relatively few procedural obstacles
and the possibility of direct access or coordination with Workers’ organisations, which
have been helpful for indigenous peoples in the past, provide an opportunity for the
examination of grievances in an international forum.“”

Representation under Article 24 of the ILO Constitution may be led against
any ILO member state that has rati ed an ILO Convention and is perceived to have
failed to meet its obligations as de ned under that Convention. If the state concerned
is not an ILO member state, the fact that it is bound by a Convention is su cient.
Any industrial workers or employers’ association may submit the representation. e
Governing Body, the executive body of the ILO who's O ce is the secretariat of the
Organization, then investigates the representation. e Governing Body meets three
times a year, takes decisions on ILO policy, decides on the agenda of the International

405 About the complaints procedure at the ILO see more Complaints at http://www.ilo.org/global/standards/applying-
and-promoting-international-labour-standards/complaints/lang--en/index.htm Accessed 23.11.2011.
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Labour Conference, adopts the draft Programme and Budget of the Organization for
submission to the conference, and elects the Director-General.“¢ e procedure gov-
erning the receipt and examination of Article 24 is set out in the Standing Orders of
the Governing Body concerning the examination procedure of representations under
Articles 24 and 25 of the ILO Constitution.  ese Standing Orders are repeated in
Appendix 2 of this study.“

After a Representation has been found to be legally admissible, the Governing
Body appoints a special committee, among its members, to examine the allegations.

e special committee will, at this point, request a response from the concerned state
and may demand further information from the submitting organisation, if necessary.

e special committee then forms an opinion, as well as any recommendations, and
communicates them to the Governing Body. Based on the opinions of the special
committee and the information received from the parties, the Governing Body will
reach a decision on whether a violation has or has not occurred. If the Governing
Body nds that the state has not violated the terms of the Convention, the proceeding
is terminated. If it nds that the state has, indeed, violated the terms of the Conven-
tion, it may publish the Representation, along with its opinion and other supporting
documents. It may also decide to establish a Commission of Inquiry to examine the
Representation under the Compliant procedure of Article 26 (see below).*°

e Committee of Experts and the Conference Committee, which oversee state
compliance with the decision, follow up on the ndings of the Governing Body. s
may include the use of Direct Contacts, Observations, as well as Direct Requests.
As noted earlier, many states comply with recommendations developed by the ILO’s
supervisory machinery.

e requirements for ling a complaint under Article 26 of the ILO Constitution
are the same as those for submitting a representation. It is important to notice that,
in this respect, the only di erence is who is competent in instituting the proceeding.
Complaints must either be led by a delegate to the International Labour Confer-

408 See more about the function of the Governing Body at http://www.ilo.org/gb/about-governing-body/lang--en/index.
htm Accessed 23.11.2011.

409 e ILO has very loose admissibility requirements. To be declared admissible a Representation must include the
following (Article 2, Standing Orders). It must:

1 be in writing and in a widely used language;

2 be submitted by an industrial or employers’ association — some description of the organisation should be included as
evidence of its status;

3 concern a member-state of the ILO or a state bound by an ILO Convention (if not a member);

4 make speci c reference to Article 24 of the ILO’ Constitution;

5 concern an ILO Convention rati ed by the state in question and the Convention must be in force for that state;24 and,
6 allege that the state has failed to respect the rights de ned in arati ed ILO Convention; this should include, although
not required, information and documentation to substantiate the claim. MacKay 2002, 23.

410 See more: Introduction to the Governing Body at http://www.ilo.org/wemsp5/groups/public/---ed_norm/---relconf/
documents/meetingdocument/wems_098160.pdf
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ence, by a member-state of the ILO, or by the Governing Body. Complaints are also
examined by the Governing Body.*

After the complaint is declared as admissible, the Governing Body begins its
investigation. As with representations, the state is requested to submit information
responding to the allegations contained in the complaint. At this point, a quasi-judicial
Commission of Inquiry is usually established in order to pursue the matter.#z2 e
Commission requests that the parties (the state and those submitting the complaint)
submit written presentations concerning the allegations, which are then exchanged by
the parties so as to formulate a response and submit additional information if necessary.

e Commission may also solicit information from other states and NGOs to aid in
the investigation.  is stage is normally followed by hearings involving the parties or
their representatives, as well as any relevant witnesses. Occasionally, at the discretion
of the Commission, on-site fact nding missions are also organised.*:

According to MacKay and the o  cial web pages of the ILO, the Commission’s de-
cision includes a determination of compliance or non-compliance, as well as detailed
recommendations on how to remedy the situation that gave rise to the complaint.
Decisions and recommendations are published in the O cial Bulletin of the ILO.

e former are implemented in the same manner as resolutions reached under the
representations procedure. However, two additional enforcement options exist with
regard to complaints, neither of which has been used to date. First, the Governing
Body can recommend appropriate actions, taken to enforce the Commission’s decision
(Article 33, ILO Constitution), to the International Labour Conference. Secondly, an
ILO member-state may request that another Commission of Inquiry be established
in order to determine if the state found in violation has complied with the original
decision (Article 34, ILO Constitution). MacKay emphasises that these options have
not been previously used due to a lack of political will on the part of the ILO and
because states usually comply with recommendations of the ILO’s supervisory ma-
chinery, thereby forgoing the unknown need to resort to them.*+

411 It must:

1 be in written form, in a language that is widely used;

2 be led by either an ILO member-state, the Governing Body or a delegate to the
International Labour Conference;

3 concern a member-state of the ILO or one bound by an ILO Convention;

4 concern a Convention rati ed by, and in force for the state in question and;

5 allege the failure of the state in question to secure the e ective enjoyment of a right or
rights de ned in the relevant Convention, including, although not required, as much
supporting evidence as possible.

412 See more about the Complaintsat http://www.ilo.org/global/standards/applying-and-promoting-international-labour-
standards/complaints/lang--en/index.htm Accessed 23.11.2011.

413 Ibid.
414 Mackay 2002, 25.
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To conclude, it is obvious that the reporting and complaints procedures of the ILO
0 er an opportunity for indigenous peoples to raise their human rights concerns in an
international forum. As emphasised in the discussion of ILO Convention No. 169, the
imprecise nature of the Convention’s language permits the exible interpretation of its
provisions.  erefore, it is important for indigenous peoples to actively participate in
any ILO procedure that may have some bearing on the elaboration of the rights of ILO
Convention No. 169. To date, 11 cases have been led in connection with ILO Conven-
tion No. 169: eight have been decided (two on Mexico, two on Colombia and one each
for Peru, Ecuador, Denmark and Bolivia) and three are pending before the Committee of
Experts, all which are against Mexico. In my opinion, the low number of cases speaks to the
e ectiveness of these processes. Of course, there may also be other reasons, such as the lack
of knowledge, training and education of right holders and the lawyers representing them.

Some of the cases, all of which were led as representations in accordance with
Article 24 of the ILO Constitution, are discussed in the following section. Only cases
relevant to this study and provide relevant examples, as well as raise problems have been
chosen. e case materials are presented on the o cial web pages of the ILO under
‘Representations under Article 24 of the ILO Constitution.”* e chosen cases are
only summarized (due to a lack of space) and rely on an excellent summary provided
by Fergus MacKay in his ‘Guide to Indigenous Peoples’ Rights in the International
Labour Organization.’*¢ e report particularly provides guidance on how to le a
complaint with the ILO’s Governing Body, which also has relevant information for
countries considering rati cation.

Peru 7

In its communication, dating back to July 17" 1997, the General Confederation
of Workers of Peru (CGTP) made a representation, under Article 24 of the ILO
Constitution, alleging that the government of Peru had failed to secure the e ective
enjoyment of rights under ILO Convention No. 169. e representation concerned
the application of a law to coastal indigenous communities, which converted com-
munally held land into individual titles, allowed individuals to sell communal land
and set up a special arbitration system to resolve land disputes. e ILO Governing
Body appointed a Committee of Experts to examine the representation.

415 Representations under Article 24 of the ILO Constitution at http://www.ilo.org/ilolex/english/repframeE.htm Ac-
cessed 23.11.2011.

416 A Guide to Indigenous Peoples’ Rights in the International Labour Organization at http://www.forestpeoples.org/
sites/fpp/ les/publication/2010/09/iloguideiprightsjul02eng.pdf Accessed 23.11.2011.

417 Report of the Committee set up to examine the representation alleging non-observance by Peru of the
Indigenous and Tribal Peoples Convention, 1989 (No. 169), made under article 24 of the ILO Constitution
by the General Confederation of Workers of Peru (CGTP). Doc. GB 270/16/4; GB 270/14/4 (1998).
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As background information for the case, it must be noted that, on July 9™ 1997,
the Peruvian Congress approved Act No. 26845, which regulated the establishment
of individual land titles for indigenous communities in the coastal plain. is Act,
according to the Peruvian government, simply recognised the existing form of land
tenure (individually held and farmed plots) employed by the communities and was
intended to promote more e cient and productive agriculture. e CGTP (General
Confederation of Workers of Peru) alleged that this Act was: discriminatory in that
it treated coastal indigenous communities on a di erent basis than indigenous com-
munities in the mountain and forest regions; that it compromised ownership rights,
cultural traditions and survival, social organisation and institutions of the a ected
communities by dividing and allowing individuals to sell communal lands to outsid-
ers; that the community would not receive compensation for lands disposed of by
individuals; and that the arbitration system established by the Act was discriminatory
and denied the communities access to judicial and other remedies.

In its conclusions, the Committee made explicit reference to Article 13 of ILO
Convention No. 169, which refers to, among other concerns, the need for special
attention to the collective aspects of indigenous peoples’ relationship with their lands
and territories. It also made reference to Article 17(2), which requires that indigenous
peoples be consulted whenever consideration is being given to alienating their land
outside of their community, noting that no consultation had taken place. It stated:

* e ILO’%sexperience with indigenous and tribal peoples has shown that
when communally owned indigenous lands are divided and assigned to
individuals or third parties, the exercise of their rights by indigenous
communities tends to be weakened and generally end up losing all or
most of the lands, resulting in a general reduction of the resources that are
available to indigenous peoples when they keep their lands in common.™#

In regard to the allegation that the arbitration system, imposed by the Act, was discrimi-
natory and denied the communities access to judicial remedies, the Committee noted
that Article 2(2) required that measures be taken to ensure that indigenous peoples
equally bene t from the rights that national laws grant to other members of society.
It then requested that Peru consider amending the section of the Act that established
the exclusive jurisdiction of the arbitration system and requested information about
whether the communities could access judicial remedies once the arbitration system had
madea nal decision. e Committee stated that it was not proper for it to determine
whether individual or collective titles were the most appropriate form of land tenure

418 Mackay 2002, 26.
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for indigenous peoples in any given situation. However, it then recalled Article 13 and
stated that ‘the loss of communal land often damages the cohesion and viability of
the people concerned. According to MacKay, this is why, in the legislative history
of the ILO Convention No. 169, many delegates have taken the position that lands
owned by indigenous persons, especially communal lands, should be inalienable.*® In
a closed session, the Conference Committee decided that Article 17 should continue
the line of reasoning pursued in other parts of the Convention, according to which
indigenous and tribal peoples shall decide their own priorities for the process of de-
velopment (Article 7) and should be consulted via their representative institutions
whenever consideration is being given to legislative or administrative measures that
may a ect them directly’.#* In this case, the Committee stated that the government’s
decision, without the consultation or participation of the a ected communities, had
violated the Convention. e Committee recommended that Peru take the following
steps to correct the violation to the Governing Body:

] Submit detailed information on what it had done to implement and give ef-
fect to the provisions of ILO Convention No. 169, so that the Committee of
Experts could follow up on the case;

] Pay special attention to Article 13;

] Take legislative or administrative decisions that could a ect ‘the landownership’
of indigenous peoples in full consultation with their representative institutions,
as provided for by Article 6;

] Consult indigenous peoples when considering their capacity to alienate their
lands, under Article 17(2). Peru must also inform the Committee of Experts
of the measures taken to ensure respect for this right;

] In consideration of Article 2(2), Peru should contemplate amending Section
16 of the Act that established the exclusive jurisdiction of the arbitration panel
and inform the Committee of Experts on whether access to judicial remedies
was possible after arbitration had been exhausted.

419 Report of the Committee set up to examine the representation alleging non-observance by Peru of the Indigenous and
Tribal Peoples Convention, 1989 (No. 169), made under article 24 of the ILO Constitution by the General Confederation
of Workers of Peru (CGTP). Doc. GB 270/16/4; GB 270/14/4 (1998). Also MacKay 2002, 25.

420 ibid. 26.
421 ibid., 30.
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Mexico*2

As in the previous case, the Mexico case, examined by a Committee appointed by the
Governing Body, was substantially based on perceived violations of ILO Convention
No. 169’ land rights provisions (Articles 13 and 14, especially). e case, decided in
1998, was led on July 9™, 1996, by the Trade Union Delegation, D-111-57, section
XI of the National Trade Union of Education Workers (SNTE), Radio Education on
behalf of the Union of Huichol Indigenous Communities of Jalisco (UHICJ). e
UHICJ sought the return of the land title to a part of their ancestral lands, which
had been granted to non-indigenous communities. e also sought the reuni cation
of these lands with the rest of their land. e case provides an example of the ILO’s
approach to issues of domestic remedy.*»

In providing contextual information, it must be noted that, in 1993, the Huichol
community of San Andres Cohamiata petitioned the Mexican government for the
return of 22,000 hectares of land and the uni cation of their community. In the same
year, they took legal action in the Agrarian Tribunal of the State of Nayarit for the
return of a part of this area, which is presently held by the Tierra Blanca community
(1255 hectares). ey claimed that, in the 1960s, the Mexican government had illegally
given this land to a number of non-indigenous communities, separating about 2,000
Huichol from San Andres. ey cited titles issued to them by the Spanish crown in
1725, a demarcation of their territory in 1809, as well as documents issued by the
Mexican government, which admitted that they were the owners of the land in ques-
tion. e Huichol, who lived in non-indigenous communities, were not recognised
by the land census and, therefore, had no rights to their land under the law and were
dependent on the permission of non-indigenous landowners to farm and graze their
livestock. s resulted in, among others, a serious violation of their cultural rights.

ese lands, upon which the Huichol depend for their economic subsistence and
which are integral to their religious and social organisation, have been overtaken by
non-indigenous livestock breeders.*

In 1996, the Agrarian Tribunal ruled against the community, stating that they had
failed to prove their case and that it would be inappropriate to recognise the property
rights of the community as this would a ect the rights of third parties. However, at
this time, the community managed to get the Agrarian Attorney General to open an

422 Report of the Committee set up to examine the representation alleging non-observance by Mexico of the Indigenous
and Tribal Peoples Convention, 1989 (No. 169), made under article 24 of the ILO Constitution by the Trade Union
Delegation, D-111-57, section X1 of the National Trade Union of Education Workers (SNTE), Radio Education. Doc. GB
270/16/3; GB 272/7/2 (1998).

423 ibid.
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investigation of the situation, its relationship to ILO 169, and the possibility of re-
turning the community’s lands. e community appealed the decision of the Agrarian
Tribunal to the ird Collegial Court of the Twelfth Circuit for protection of their
constitutional rights. It also led a case through the SNTE with the Committee of
Experts, under Article 24 of the ILO Convention, which asserted that Mexico had vio-
lated their rights under Articles 13 and 14 of ILO Convention No. 169. e complaint
alleged that 2,000 Huichol persons had illegally been integrated into non-indigenous
communities, thereby, losing rights to their ancestral lands and demonstrating that
the Mexican government was unwilling to address the situation. It further alleged
that, due to the non-recognition of their land rights, the Huichol of San Andres were
forced to live in conditions that ‘violate the most elementary individual and collec-
tive rights . . .” “* e government countered by citing the decision of the Agrarian
Tribunal and stated that the case should not be examined by the Committee as the

ird Collegial Court had not yet made a decision on the case. It also noted that the
Secretariat for Labour and Social Welfare had requested information on the study of
the Agrarian Attorney General.*?

In its conclusions, the Committee addressed “ the domestic remedies aspects of the
case, nding that its Standing Orders do not require that a decision must be reached
in a national procedure before the Governing Body may examine the case or the
aspect of the case which is still pending before the national jurisdiction and, in fact,
the examination of a representation by the Governing Body sometimes becomes a
relevant circumstance in a decision being handed down in a national legal procedure
on a speci c aspect of the application of a rati ed Convention.”

Concerning land rights issues, the Committee stated that, while it does not issue
opinions on individual land disputes, under ILO Convention No. 169, ‘its essential
task is rather to ensure that the appropriate means of resolving these disputes have been
applied and that the principles of the Convention have been taken into account . . .2

erefore, according to the Committee, Articles 13 and 14 of ILO Convention No. 169
must be read in conjunction with Articles 2(1) and 6, which respectively require that
the state, in participation with the a ected indigenous peoples, develop coordinated
and systematic action to respect their rights and guarantee their integrity. Indigenous
peoples are also to be consulted and should participate in decisions that a ect them.
| applying Article 14, the Committee found that, although the lands of some of the

425 ibid.
426 ibid.

427 Report of the Committee set up to examine the representation alleging non-observance by Mexico of the Indigenous
and Tribal Peoples Convention, 1989 (No. 169), made under article 24 of the ILO Constitution by the Trade Union
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Huichol had been given to others, ‘they continued to share [the] occupancy of the
lands at issue’ and, according to Article 14(1), ‘the Government would be obliged to
take measures, in appropriate cases, to safeguard the right of the peoples concerned
to use lands not exclusively occupied by them, but to which they have traditionally
had access for their subsistence and traditional activities, and that this appears to be
the situation in this case.™

Concerning Article 14(2), it found that, with the exception of the 1,255 hectares
of land held by Tierra Blanca, presently under consideration by the courts, Mexico
should ‘take the necessary measures to guarantee e ective protection of the rights of
ownership and possession of the Huicholes, and in particular to protect them from
possible intrusion by third parties.*® e Committee noted the allegation that the com-
munity is forced to live under conditions that violated basic individual and collective
rights and requested that Mexico examine the measures that could be taken to remedy
this situation by possibly including the ‘adoption of special measures to safeguard the
existence of these peoples as such and their way of life to the extent that they wish to
safeguard it, which is one of the primordial objectives of this Convention. s Finally,
in this case, it requested that Mexico re-evaluate the application of its agrarian laws
in light of Articles 19, 4 and 6 (consultation and participation), noting that Article
4 requires that ‘special measure shall be adopted as appropriate for safeguarding the
persons, institutions, property, labour, cultures and environment of the peoples con-
cerned.” Consistent with its conclusions, the Committee recommended to the Govern-
ing Body that Mexico take the following steps to address the issues raised by the case:

] Take appropriate measures, in accordance with Article 14, to guarantee the use
rights of the Huichol on lands not exclusively occupied by them;
o] e Government should inform the Governing body of the decision of the
ird Collegial Court; the measures taken to remedy violations of the Hui-
chol’s individual and collective rights caused by non-recognition of their land
rights, including any special measures adopted; the measures taken to remedy
the situation underlying the representation, ‘taking account of the possibility
of assigning additional land to the Huichol people when they do not have the
area necessary for providing the essentials of a normal existence, or for any
possible increase in their numbers, as provided in Article 19.4

429 lbid., 40
430 ibid.
431 ibid.
432 ibid., 42.
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Bolivia?

iscase was led by the Bolivian Central of Workers on behalf of the Confederation
of Indigenous Peoples of Bolivia (CIDOB) and its a liates, the Coordinating Body
of Ethnic Peoples of Santa Cruz (CPESC), the Central of Indigenous Peoples of Beni
(CPIB) and the Indigenous Central of the Amazon Region of Bolivia (CIRABO) in
1998. It alleged the violation of Articles 6 and 14 of ILO Convention No. 169, in
connection with a series of logging concessions, some of which overlapped traditional
indigenous territories in the Bolivian Amazon.

To provide the context, it must be noted that Bolivia’s new Forestry Act came into
force in 1996 and permitted holders of long term forestry contracts to convert their
contracts to forestry concessions that would remain valid for 40 years and be renewable
for an additional 40 years. As a result and despite objections by indigenous peoples,
in August 1997, 86 new concessions were issued, 27 of which overlapped indigenous
territories. s occurred through the contravention of a law that granted indigenous
territories provisional titles and did not require the granting of new concessions until
the formal title was issued. At the time, the concessions that had been granted a formal
title had yet to be conveyed. e complaint led with the Committee of Experts al-
leged that this conversion of forest exploitation contracts was in direct contradiction
to indigenous territorial claims that were, at the time, being processed in order to
obtain a land title. It states that the area of the logging concessions, which overlaps
with indigenous territories, amounts to a total of 712,313 hectares. s, for example,
accounts for 33 per cent of Yaminahua- Machineri territory, 22 per cent of Guarayo
territory, and 13 per cent of Monte Verde territory. Moreover, the COB points out
that the territories in question will be subjected to a process of title clearing, which is
likely to result in considerable in the allotment of these areas to third parties.  ese
territories will be further reduced by expropriations and concessions for mining and
petroleum exploitation.**

It is also alleged that, in connection with the decision to issue logging concessions,
there was no genuine consultation with the participation of the a ected indigenous
peoples. eir attempts at having the concessions revoked were rejected by the agency
responsible for forestry issues. An administrative appeal against this decision had been

led, but was undecided at the time that the complaintwas led with the Committee of
Experts. Finally, the complaint further alleged that the logging concessions constituted
‘a direct threat to the viability of indigenous territories, since the existence of forestry

433 Report of the Committee set up to examine the representation alleging non-observance by Bolivia of the Indigenous
and Tribal Peoples Convention, 1989 (No. 169), made under article 24 of the ILO Constitution by the Bolivian Central
of Workers (COB). Doc. GB.272/8/1; GB.274/16/7.

434 ibid., 12.
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concessions in these territories will have a considerable social and economic impact,
a ecting the natural resources that need to be protected for future generations.’*®

e Committee began by noting that this case principally refers ‘to the adoption
of administrative decisions by the National Forestry Superintendency, establishing 27
forestry concessions that overlap with six traditional indigenous territories, without
prior consultation.’*® Referring to Article 15 of the Convention (to be read in con-
junction with Articles 6 and 7), which had not been invoked by petitioners, it then
stated that concessions for logging, mining and petroleum exploitation may directly
a ect indigenous peoples’ viability and interests.  us, by ratifying the Convention,
governments ensure that the indigenous communities concerned are promptly and
adequately consulted on the extent and implications of exploration activities — min-
ing, petroleum or forestry activities.*”

In these circumstances, the Committee considers it appropriate to recommend
that — in each particular case, especially in the case of large-scale exploitations such as
those a ecting large tracts of land — the Governing Body request the government to
consider the possibility of establishing, environmental, cultural, social and spiritual
impact studies.  ese would be jointly conducted with the peoples concerned, prior
to authorizing the exploration and exploitation of natural resources in areas that have
traditionally been occupied by indigenous peoples. In addition, the Committee sug-
gests that the Governing Body request the government to inform the Committee of
Experts on the Application of Conventions and Recommendations on the process of
title clearing that is now taking place in the community lands of origin and on whether
appropriate consultation procedures, which must take place prior to undertaking any
exploration or exploitation of natural resources, have been established or maintained,
as provided by the Convention.*

With regard to the required consultations under the provisions of Articles 6 and
15, the Committee emphasised that the principle recognized in Article 6(2) of the
Convention, according to which consultations are to be carried out during the applica-
tion of the Convention, is to be undertaken in good faith and in a form that is clear
and appropriate to the circumstances. is is particularly the case when contracts,
as referred to in this case, are of a considerable duration and cover an extensive area.
While the Committee understands that the lands, with which forestry concessions
overlap, have not yet been titled as community lands of origin, it has not received any
evidence indicating that such consultations, whether under Article 6(1)(a) or under
Article 15(2) of the Convention, have been carried out or whether provisions has
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been made for the peoples concerned to participate wherever possible. Accordingly,
the Committee suggests that the Governing Body request the government to inform
the Committee of Experts on the achieved progress relating to consultations with the
peoples concerned. It also requests information regarding their participation, wher-
ever possible, in bene ting the concessions and their receipt of fair compensation for
sustained damages as a result of this exploitation. An additional point is the omission
of any reference to the requirement of Article 6(2), which states that consultations,
‘shall be undertaken . . . with the objective of achieving agreement or consent to
the proposed measures.”  is omission is disturbing, as this language substantially
strengthens the primary consultation provisions of ILO Convention No. 169, includ-
ing those found in Article 15(2), and because it is apparent that they have been reached
by the Committee in other decisions.

In conclusion, in this case, the Committee’s recommendations were as follows:

o] at the government provide detailed information on the measures taken to
give e ect to Articles 6, 14 and 15 of ILO Convention No. 169 in its reports
required under Article 22 of the ILO Constitution to the Committee;

l at the government fully apply ‘the provisions of Article 15 of the Convention
and to consider engaging in consultations in each particular case, especially when
large tracts of land such as those referred to in this representation are a ected,
as well as environmental, cultural, social and spiritual impact studies, jointly
with the peoples concerned, before authorizing the exploration and exploitation
of natural resources in areas traditionally occupied by indigenous peoples;'440

o] at the government provide information ‘on the establishment or maintenance
of the appropriate consultation procedures that must be carried out before
undertaking any programme for the exploration or exploitation of natural
resources, as provided by the Convention’441; and

o] at the government provide information on ‘the progress made in practice with
regard to consultations with the peoples concerned, their participation wherever
possible in the bene ts of the concessions and their receipt of fair compensa-
tion for any damages which they may sustain as a result of this exploitation.’*

439 Atrticle 6 of the ILO Convention No. 169.

440 Report of the Committee set up to examine the representation alleging non-observance by Bolivia of the Indigenous
and Tribal Peoples Convention, 1989 (No. 169), made under article 24 of the ILO Constitution by the Bolivian Central
of Workers (COB). Doc. GB.272/8/1; GB.274/16/7.
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Denmark*+

is case was submitted in November 1999 by a Danish trade union (SIK) on behalf
of the members of the former settlement of Uummannaq (  ule District), a georaphic
location in north-western Greenland whose inhabitants are the  ule peoples. e
representation alleged a violation of Article 14(2) of ILO Convention No. 169, which
requires that ‘[glovernments shall take steps as necessary to identify the lands which
the peoples concerned traditionally occupy, and to guarantee e ective protection of
their rights of ownership and possession.’

As with the previous case concerning Mexico, this case also relates to the conse-
quences of forced relocation. In May 1953, the entire population of Uummannag, an
indigenous settlement of the  ule peoples, was relocated to permit the expansion of
a United States’ military base.  is took place without the a ected peoples’ consulta-
tion and consent. According to the representation, the new site for the settlement
lacked many of the subsistence resources found at the previous site. It was only the
presence of a large number of whales that prevented the starvation of the relocated
persons. In 1954 and 1959, the  ule sought compensation from Danish authorities,
but were denied any payment. In December 1996, they led a case with the High
Court in Copenhagen from which they sought compensation for and the recogni-
tion of their land rights in the area from which they were relocated. e Court ruled
in their favour and ordered that compensation be paid. However, it failed to address
the land rights issue. e latter was appealed to the Danish Supreme Court and was
pending at the time that the  ule brought their case to the Committee of Experts.
In response, Denmark argued that:

ol e relocation took place in 1953, 44 years prior to its rati cation of ILO 169
and, therefore, the representation is inadmissible as it cannot be held responsible
for acts that took place prior to rati cation and its entry into force;

ol e dispute was pending before the Supreme Court of Denmark and, therefore,
the ule could not assert a failure of Denmark to guarantee their rights under
ILO Convention No. 169 until the Court had issued its ruling;

ol e ule did not constitute a ‘people’ for the purposes of ILO Convention
No. 169 but were a part of the larger Inuit population of Greenland, who made
no distinction among themselves. It also noted that the Inuit ‘never recognized
the existence of areas reserved for particular population groups.’In support of

443 Report of the Committee set up to examine the representation alleging non-observance by Denmark of the Indig-
enous and Tribal Peoples Convention, 1989 (No. 169), made under article 24 of the ILO Constitution by the Sulinermik
Inuussutissarsiuteqartut Kattu at (SIK, Greenlandic trade Union). Doc. GB.277/18/3; GB.280/18/5.

444 Article 14 of the ILO Convention No.169.
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this position it referred to its declaration, made at the time of the rati cation
of ILO Convention No. 169, which provided that, among other things, ‘it has
not at any time been possible, for either natural or legal persons, to acquire
rights of ownership to lands in Greenland.’**

e Committee began by dismissing Denmark’s declaration, which was led when it rati-
ed ILO Convention No. 169, by stating that ‘no reservations to the rati cation of ILO
Conventions are admissible and that, consequently, the Government’s Declaration has
no binding force.™ It also dismissed the state’s argument that the Committee could not
examine the case as it was presently under consideration by the Danish Supreme Court
— ‘with regard to the litigation pending before the Danish Supreme Court, the Commit-
tee notes that neither article 24 of the ILO Constitution or the Standing Orders require
that a complainant exhaust national remedies available before the Governing Body may
examine a representation involving the same or similar issues.’*’ It then addressed Den-
mark’s contention that it could not be held responsible under ILO Convention No. 169
for events (the 1953 relocation) that occurred prior toitsrati cation and entry into force.
Consistent with its decision in the Mexico case, the Committee stated that the
relocation of the population of the Uummannag settlement, which forms the basis of
this representation, took place in 1953. It also took note of the fact that, for Denmark,
the Convention only came into force on 22 February 1997. e Committee considers
that the provisions of the Convention cannot be applied retroactively, particularly with
regard to procedural matters, such as whether the appropriate consultations were held
with the peoples concerned in 1953. However, the e ects of the 1953 relocation still
continue today — relocated persons cannot return to the Uummannag settlement and
legal claims to those lands remain outstanding. Accordingly, the Committee consid-
ers that the consequences of the relocation, which persist after Convention No. 169
entered into force, must be considered with regard to Articles 14(2) and (3), 16(3)
and (4) and 17 of the Convention.  ese provisions of the Convention are almost
invariably invoked concerning displacements of indigenous and tribal peoples, which
predated the rati cation of the Convention by a member state.*
e Committee also discussed Denmark’s position that, for the purpose of ILO
Convention No. 169, the  ule cannot be considered a people, separate and distinct
from all Inuit in Greenland. It observed that the parties to this case do not dispute

445 Report of the Committee set up to examine the representation alleging non-observance by Denmark of the Indig-
enous and Tribal Peoples Convention, 1989 (No. 169), made under article 24 of the ILO Constitution by the Sulinermik
Inuussutissarsiuteqartut Kattu at (SIK, Greenlandic trade Union). Doc. GB.277/18/3; GB.280/18/5.
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that the Inuit, residing in Uummannagq at the time of the relocation, are of the same
origin as the Inuit in other areas of Greenland, speak the same language (Greenlandic),
engage in similar traditional hunting, trapping and shing activities as other Green-
landic inhabitants and identify themselves as Greenlanders (Kalaalit). e Committee
notes that, prior to 1953, the residents of the Uummannag community were, at times,
isolated from other Greenlandic settlements due to their remote location. However,
resulting from the development of modern communication systems and transporta-
tion technology, the  ule District is no longer cut o from other settlements in
Greenland. e Committee notes that these persons share the same social, economic,
cultural, and political conditions as other inhabits of Greenland(see Article 1(1) of
the Convention).  ese conditions do not distinguish the people of the Uummannaq
community from other Greenlanders, but do distinguish Greenlanders, as a group,
from the inhabitants of Denmark and the Faroe Islands. As concerns Article 1(2) of the
Convention, while self-identi cation is a fundamental criterion for de ning the groups to
which the Convention is applicable, this speci cally relates to self-identi cation —as indig-
enous or tribal — and, not necessarily, to a feeling that those concerned are a ‘people di erent
from other members of the countrys indigenous or tribal population, which may form a people
together. e Committee considers there to be no basis for considering the inhabitants of
the Uummannag community to be a ‘people’ separate and apart from other Greenlanders.
“ s is not necessarily relevant to the determination of this representation as no part of the
Convention indicates that only distinct peoples — a di erentiation between various indigenous
groups or tribal peoples — may make land claims.(emphasis added).”#4°

In this case, the Committee’s treatment of the land rights once again illustrates
the procedural nature of ILO Convention No. 169.%° In this regard, the Committee
stated that, with regard to the pending claims for compensation for lost hunting and
trapping rights, as well as other consequential damages incurred by the residents of
the Uummannag community, resulting from the 1953 relocation, the Committee
points out that the ILO cannot resolve individual land disputes under the Convention,
including issues of the valuation of compensation. e Committee considers that, “in
such cases, its essential task is to not o er an alternative venue for parties dissatis ed with
the outcome of a claim for compensation before the national administrative or judicial
bodies, but to rather ensure that the appropriate procedures for resolving land disputes
have been applied and that the principles of the Convention have been taken into account
in dealing with the issues a ecting indigenous and tribal peoples.”** (emphasis added)

449 ibid.

450 Compare the treatment of the same case by the European Court of Human Rights, see Timo Koivurova, Jurisprudence
of the European Court of Human Rights Regarding Indigenous Peoples: Retrospect and Prospects”, in International Journal
on Minority and Group Rights 18 (2011) pp. 1-37.
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According to Mackay, the Committee’s reasoning on the land rights provisions, at
issue in this case is instructive on ILO Convention No. 169 land rights provisions in
general. Referring to Articles 14 and 17, and Denmark’s compliance with its obligations
under those articles, it observed that Article 14(2) of the Convention provides that,
‘[g]overnments shall take steps as necessary to identify the lands which the peoples
concerned traditionally occupy, and to guarantee e ective protection of their rights
of ownership and possession.™2 e Committee points out that Article 14, paragraph
2, on which the complainant organization bases its allegations, must be interpreted in
light of the general policy set forth in Article 2(1) of the Convention, which requires
governments to develop, with the participation of the peoples concerned and to coor-
dinate ‘systematic action to protect the rights of these peoples and to guarantee respect
for their integrity.” e Committee considers that the land, traditionally occupied by
the Inuit people, has been identi ed and consists of the entire territory of Greenland.
Section 8(1) of the Home Rule Act of 1978 establishes that ‘the resident population of
Greenland has fundamental rights to the natural resources of Greenland.’** Noting that
Greenlanders have the collective right to use the territory of Greenland and continue
to have access to the land for their subsistence and traditional hunting and shing
activities, the Committee considers that the Greenlandic situation is not inconsistent
with the principles established in Article 14 of the Convention.**

e Committee observes that Article 14, paragraph 3, requires governments to
establish adequate procedures within the national legal system in order to resolve the
land claims of indigenous and tribal peoples. e Committee observes that there are
procedures in place to resolve land disputes and that these procedures have, in fact,
been invoked by the peoples concerned and that competent national authorities have
been, and continue to, examine the land claims in depth. It therefore concludes that,
in this regard, the Government of Denmark has complied with Article 14(3). e
Committee is aware of the di culties entailed in resolving con icting land claims,
particularly where there are di erent and opposing views with respect to the relations
that various communities have to land. It is also aware of their cultural and spiritual
attachment to traditionally occupied lands, as well as activities traditionally carried
out on the land, such as hunting, trapping and shing. e Committee is aware that
the former residents of the Uummannag community were forcibly relocated, under
di cult circumstances and with little or no prior consultation in 1953. ey have
also been unable to return to their settlement. However, the Committee also notes

452 Article 14 of the ILO Convention No. 169.

453 Report of the Committee set up to examine the representation alleging non-observance by Denmark of the Indig-
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that former residents of the Uummannag community have been awarded compensa-
tion for lost hunting and trapping rights, as well as for damages incurred as a result of
relocation. It also notes that, almost 50 years later, the persons and children concerned
have now resettled in other sections of Greenland or in Denmark. Under the particular
circumstances of this case, the Committee considers that a call for the demarcation of
lands within Greenland, for the bene tofaspeci ¢ group of Greenlanders, would run
counter to the well-established system of collective land rights based on Greenlandic
tradition and maintained by the Greenland Home Rule Authorities.  is conclusion
should be viewed in light of the Convention’s Article 17(1), which provides that
‘procedures established by the peoples concerned for the transmission of land rights
among members of these peoples shall be respected’, noting that individual land rights
were traditionally not recognized among Greenlanders.*

e Committee also found that, since 1997, Denmark’s actions were consistent with
the Convention with regard to Article 16, which deals with relocation. It did, however,
urge the  ule and Denmark to continue to discuss the necessary measures to arrive
at a mutually satisfactory solution to the dispute. It concluded its consideration of the
case by recommending that Denmark provide information in its Article 22 reports on
the results of the case before the Supreme Court, as well as any additional measures
taken to compensate the  ule, any consultations held about future use of the land
around the military base claimed by the  ule, and the measures taken ‘to ensure that
no Greenlanders are relocated in the future without their free and informed consent
or, if this is not possible, only after following appropriate procedures in accordance
with Article 16 of the Convention.’s

e above-mentioned cases play asigni cant role when evaluating the implementa-
tion of ILO Convention No. 169. It is evident that the implementation is not only
happening through the reporting process to the Committee of Experts. Violations
against the Convention may also be raised. Even though representations and com-
plaints are only used in a few cases, they show an important procedure related to ILO
Conventions. It is also important to note that, in Latin America, there is considerable
experience in the application of Convention No. 169 and that some countries have
even developed important jurisprudence through asigni cant number of judgments.*s”

As itis impossible to examine each case in detail, the overall aim is to brie y examine
the approaches used by Latin American domestic courts in respect to ILO Convention
No. 169. At 14, the greatest number of rati cations of ILO Convention No. 169, has
taken place in Latin America and the Caribbean. isis not an accident. Many coun-
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tries in the region are multilingual and multicultural, and in some cases, indigenous
people constitute a majority or a signi cant portion of the population. In addition to
ratifying Convention No. 169, along with a series of constitutional reforms that took
place at the end of the 1980s, many of these countries have incorporated provisions
relating to the rights of indigenous peoples and communities into their constitutions.**
us, it is no wonder according to Courtis, that many of these constitutional and

legal changes have impacted the jurisprudence of many countries. Some common
factors — applicable to di erent degrees in each country, but nevertheless represent-
ing a regional tendency — may help us understand this landscape. It is evident that
Convention No. 169 has had signi cant regional success, especially in comparison to
other global regions. A part of the Conventionsin uenceisre ected in the aspirational
character of constitutional and legal reforms related to indigenous peoples in the re-
gion — in the sense that many of the concepts articulated therein, such as ‘indigenous
peoples and communities,” ‘self-identi cation,” ‘traditional territories,” ‘autonomy,’
‘consultation,” and ‘uses and customs,” among others — are incorporated in one way
or another in the constitutions and legal norms of various countries in the region.*®
e in uence of Convention No. 169 is not limited to the role of ‘model legisla-

tion’ that is to be followed by local political powers. Convention No. 169 has been
employed and invoked by indigenous peoples and communities. Other actors — both
public institutions and civil society — have also used this Convention in defending
these communities’ rights and interests. Additionally, this international instrument
has been employed in litigation before local courts and, when necessary, before the
bodies of the regional human rights system. It should be clari ed that the degree to
which the application of Convention No. 169 has been developed varies signi cantly
among the region’s local courts. In some countries, there are few cases where the ap-
plication of Convention No. 169, by local courts, is in its early phase. In other cases,
including Colombia and Costa Rica, the richness and variety of cases are enormous.*®
Both various countries’ local courts, as well as the bodies the regional human rights
systems, namely the Inter-American Court and Commission for Human Rights, have
applied ILO Convention No. 169. In the former case — with some exceptions, such
as in Belize — Convention No. 169 is a legal norm incorporated into the domestic
law of the countries in question. In contrast, in the latter case, it is important to note
that Inter-American bodies do not have jurisdiction in resolving controversies based
on violations of Convention No. 169, as their jurisdiction is based on regional human
rights instruments. However, regional human rights bodies have used ILO Conven-
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460 In Colombia, for example, the Constitutional Court has decided more than forty cases in which the Convention is
invoked 169. See, for example, Botero Marino (2003, 45-87).
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tion No0.169 as an interpretive norm in specifying states’ obligations, based on other
international agreements (such as the American Convention on Human Rights and the
American Declaration of the Rights and Obligations of Man), to indigenous peoples
or communities and their members.  us, regional human rights bodies have, for
example, interpreted the right to property ownership or the right of due process, as
applied to the rights of indigenous peoples and communities in light of those rights
established by Convention No. 169.%:

A related question regards the incorporation of the treaty into domestic law, as well
as its normative hierarchy in cases with the direct incorporation of IL. e dominant
Latin American tradition is monist.  at is to say that an international treaty is auto-
matically part of domestic law once it has been rati ed. However, it is important to
remember that some countries in this region have a common law tradition in which
dualism predominates. In some countries, international human rights treaties and ILO
Convention No. 169 have been assigned to a category that is similar to the constitution.

ese countries include Bolivia and Colombia, which have assimilated Convention
No. 169 into their constitution by employing the notion of a ‘constitutional block.’
According to this idea, the integration of international human rights treaties into
domestic law requires an interpretation that blends the fundamental rights of the
constitution with the human rights of international treaties.*6?

Other countries of the region have considered the normative hierarchy of human
rights treaties to be higher than the law, but lower than the Constitution (Art. 7). e
Constitutional Tribunal of the Supreme Court has interpreted international human
rights treaties as being at the same level of importance as the constitution, or of even
greater importance.  isis particularly the case where treaties guard domestic law and
were there has been a tendency to assign them to a level that is lower than that of the
Constitution, but higher than that of ordinary legislation. is is the case in Ecuador
(Art. 425) and in Guatemala (Art. 46).43

If the variety of the types of lawsuits is large, the thematic diversity of these cases is
even greater. e areas in which Convention No. 169 is relevant, and has been used
as an interpretive tool, are manifold. However, it must be noted that a signi cant
percentage of the cases decided by regional courts deal with disputes related to land
and the exploitation of natural resources situated therein, and that several of these
cases relate to the consultation and participation of the community in decisions related
to this theme.

Finally, according to Courtis, there are also cases that cover a variety of other as-
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pects — the right to education and health care for indigenous communities, respect
for political autonomy and the manner in which authorities are elected, respect for
cultural identity and cultural symbols, and the formation of state bodies to accomplish
obligations relating to indigenous peoples and communities laid out in the constitu-
tion and in ILO Convention No. 169. Unsurprisingly, one of the most important
claims made by indigenous peoples and communities, concerns the recognition of the
title to their ancestral lands. Land constitutes an identity trait for indigenous peoples,
de ning their way of life and world view. e land has, for indigenous peoples and
communities, a religious signi cance, and is also the foundation of their economy,
which generally uctuates with the seasons. One unique characteristic of indigenous
claims on land is the claim of collective ownership, in the name of the people or
with the community acting as the owners, and not in terms of individual property of
the members of the community. In Latin America, the ancestral land of indigenous
communities and peoples has frequently been the object of pillage and plunder by
the state and by third parties. Courtis continues to argue that the close relationship
of indigenous peoples and communities to land has led to the recognition that their
collective property ownership constitutes a condition for the survival of those peoples
and communities.*

According to MacKay, given the importance of the issue, the jurisprudence of the
region has not been blind to these claims, in which the invocation of ILO’s Con-
vention No0.169 has played a relevant role. e Inter-American Court for Human
Rights, for example, has employed Convention No. 169 as the interpretive standard
for property law in cases where a claim about the ancestral territory of indigenous
peoples and communities is at stake. In the case of Yakye Axa*s, the Inter American
Court of Human Rights confronted a claim for the land title of an ancestral territory
of a hunter-gatherer indigenous community, living in a situation of extreme poverty,
from the Chaco forest in Paraguay. ird parties held the community’s ancestral lands
as private property. In this case, it was argued that the Paraguayan government’s lack
of e ective action to recognize the legal character of the indigenous community and
grant it the title to its ancestral lands, led the community to wait for a response to
pending claims in an inhospitable environment in extremely precarious conditions.

e lack of access to health care and a means of survival caused the death of many
members of the community. Given the conditions of the settlement, the children of the
community were deprived of food, health care, clothing, and adequate education. e
state was charged with a violation of the right to life, to private property, due process
and legal protection. e Inter-American Court considered that, in cases where issues
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of the right to property — and the right to life, due process, and legal protection — are
applied to indigenous communities, the Court must refer to Convention 169. In this
sense, the court notes that, ‘the close relationship of indigenous peoples with the land
must be acknowledged and understood as the fundamental basis for their culture, spir-
itual life, wholeness, economic survival, and preservation and transmission to future
generations.™® In particular, the Court states that [t]he above relates to the provision set
forth in Article 13 of ILO Convention No. 169, under which states must respect ‘the special
importance of cultures and spiritual values of the peoples with respect to their relationship
with lands or territories or both, as applicable, which they occupy or otherwise use, and
in particular the collective aspects of this relationship.’ " (emphasis added) In this case,
the Court decides that the time that has elapsed since the community rst made its
claims, without the state granting e ective title to their ancestral lands, constitutes a
violation of the community’s right to property. e Inter-American Court has repeated
this doctrine in the Sawhoyamaxa and Saramaka cases.*®

e historical land rights of the Saami, in relation to ILO Convention No. 169 and
in comparison to Sweden and Norway, are examined in detail in article No. 5 of this
study. Within that context, the most important case concerning Saami land ownership,
the Swedish Taxed Mountain case (1981) is introduced. It is important to understand
the reporting and complaint procedure involving ILO Convention No. 169. When
deciding on rati cation, the state becomes bound to the continuing process where
the rights of indigenous peoples are implemented and improved in national legal and
political practices. e above mentioned cases only provide some guidance for states
within this reporting process, but form valuable information for indigenous peoples
when, for example, seeking better protection and prerequisites for their livelihoods.

2.2 Subjectivity - Formulating Indigenousness and the Right
Holders of the Convention No. 169

Introduction

According to international law the states that have rati ed ILO Convention No.
169, are the subjects of the Convention. As is known, the Convention concerns the
rights of indigenous peoples’.  us, these peoples may be regarded as the objects of
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the Convention. However, the approach is ambiguous. is thesis chapter attempts
to explain the subject-object dichotomy and the challenges in respect to Convention
No. 169. ree di erent levels of this approach are presented: 1) individuals as the
subjects of the Convention, 2) peoples as the subjects of the Convention and 3) states
as the subjects of the Convention. Additionally, the following question is raised: Why
it is so important to know the subjects of the Convention?

At an international level it is considered to be relatively obvious who the world’s
indigenous peoples are (despite some existing disagreement).** On the other hand, it
is often complex and di cult to de ne who belongs to a certain group on a personal
level. In the context of ILO Convention No. 169 it is, however, necessary to know
who is regarded as an indigenous person. It is necessary to know to whom the Con-
vention is applicable, and who its bene ciaries are, so that these peoples are aware of
their special rights. is is a question of human rights and is highlighted in the direct
request by the Committee of Experts of the ILO concerning Bolivia in 1995 and also
in Manual 2000: “... e Committee would be grateful if the Government would
indicate the manner in which recognition is given to indigenous communities and
individuals so that they can bene t from the legislation which applies to them.”+”

In the case of Honduras, the Committee of Experts believes that, according to the
statement of the Government of Honduras, the ILO Convention covers those persons
who are members of indigenous and tribal peoples and particularly those belonging to
the CONPAH, an organisation of indigenous persons. e Committee does, however,
raise the question as to whether and in what manner the Convention applies to those
indigenous and tribal peoples who are not a liated with this organisation.*™

IS raises an interesting question in regard to the Nordic states: Does a person
have to be registered in order to be regarded as ‘indigenous’ and to be able to be the
subject of this human rights instrument?  is question evaluated in the later text and,
in more detail, in article no. 5 of this study.

According to Meijknecth, based on international instruments focusing on the
protection of minorities, there are di erent techniques for de ning minorities in legal
terms. Minorities may be approached as groups of individuals or as bene ciaries of
positive state obligations. Aspects of their culture, such as their language, may also be
regarded as a protective object. However, a collective approach of minorities ‘as such’
is almost completely absent in this overview of approaches. It could even be imagined
that these di erent stances toward minorities ‘as such’ is not feasible. Although not
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in direct relation to minorities, several international legal instruments do apply a
collective legal approach toward groups. Although some authors consider this to be
‘doctrinally impure’, a collective approach and an individual approach exist side by
side in some instruments.*”2

e most comprehensive and binding international document in which several ap-
proaches are used alongside one another is ILO Convention No. 169 ‘Concerning the
Protection of Indigenous and Tribal Peoples in Independent Countries.” is Conven-
tion, concluded in 1989, is a revised version of ILO Convention No. 107 ‘Concern-
ing the Protection and Integration of Indigenous and other Tribal and Semi-Tribal
Populations in Independent countries’ of 1957. e latter Convention has severely
been criticised for aiming, at the ‘progressive integration [of indigenous and other tribal
and semi-tribal populations into their respective national communities.” Convention
No. 107 was framed in terms of indigenous populations’ members and their rights
as equals within the larger society. Indigenous peoples or groups were only secondary
bene ciaries (if even) of rights of protection. ILO Convention No. 169 is one of the
rare examples of a convention in which special attention is paid to peoples, living as
a group within independent states. However, this attention is neither self-evident
nor undisputed, or as James Anaya notes in Indigenous Peoples in International Law:

“Convention No. 169 can be seen as a manifestation of the movement toward
responsiveness to indigenous peoples’ demands through international law and, at
the same time, the tension inherent in that movement. Indigenous peoples have de-
manded recognition of rights that are of a collective character, rights among whose
bene ciaries are historically grounded communities rather than simply individuals or
(inchoate) States. e conceptualization and articulation of such rights collide with
the individual/State perceptual dichotomy that has lingered in dominant conceptions
of human society and persisted in the shaping of international standards. e asserted
collective rights, furthermore, challenge notions of State sovereignty, which are es-
pecially jealous of matters of social and political organization within the presumed
sphere of State authority.”+"

In fact, according to Meijknecht it can be considered that the ILO Convention
No. 169 is a puzzle of di erent approaches that refer to di erent entities as bearers
of rights or duties. Below, analysis is made in this respect with special focus in the
Nordic countries.

472 Meijknecht, 2001, 148;  ornberry 1994, 11-12.
473 Anaya, 1996, p.48.
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2.2.1 States are the Subjects of ILO Convention No. 169

As previously mentioned, many of the provisions in ILO Convention No. 169 are
clearly targeted at state governments and oblige them to take speci ¢ measures related
to indigenous or tribal peoples. For example:

Article 7.4,
Governments shall take measures, in cooperation with the peoples con-
cerned, to protect and preserve the environment of the territories they
inhabit.

Article 25 states
Governments shall ensure that adequate health services are made available
to the peoples concerned.

Article 30
Governments shall adopt measures appropriate to the traditions and
cultures of the peoples concerned, to make known to them their rights
and duties, especially in regard to labour, economic opportunities, edu-
cation and health matters, social welfare and their rights deriving from
this Convention.

Article 2
Governments shall have the responsibility for developing, with the par-
ticipation of the peoples concerned, co-ordinated and systematic action
to protect the rights of these peoples and to guarantee respect for their
integrity.

Article 6
In applying the provisions of this Convention, governments shall:
consult the peoples concerned, through appropriate procedures and in
particular through their representative institutions, whenever considera-
tion is being given to legislative or administrative measures which may
a ect them directly...

Article 13
In applying the provisions of this Part of the Convention governments
shall respect the special importance for the cultures and spiritual values
of the peoples concerned of their relationship with the lands or territo-
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ries, or both as applicable, which they occupy or otherwise use, and in
particular the collective aspects of this relationship.

Article 14.2
Governments shall take steps as necessary to identify the lands which
the peoples concerned traditionally occupy, and to guarantee e ective
protection of their rights of ownership and possession.

Article 15.2
In cases in which the State retains the ownership of mineral or sub-surface
resources or rights to other resources pertaining to lands, governments
shall establish or maintain procedures through which they shall consult
these peoples, with a view...

Article 20
Governments shall, within the framework of national laws and regulations,
and in cooperation with the peoples concerned, adopt special measures
to ensure e ective protection with regard to recruitment and conditions
of employment of workers belonging to these peoples, to the extent that
they are not e ectively protected by laws applicable to workers in general.

Article 23.1
... Governments shall, with the participation of these people and
whenever appropriate, ensure that these activities are strengthened and
promoted.

Article 25
Governments shall ensure that adequate health services are made available
to the peoples concerned, or shall provide them with resources to allow
them to desing and deliver such services under their own responsibility
and control, so that they may enjoy the highest attainable standard of
physical and mental health.

Lastly, according to Meijknecht, there is a category of provisions that are formulated
in general terms without clearly specifying the subject of the bene ciary. 4+  ese
provisions are vaguely aimed at state governments and place a weak obligation on
governments:

474 Meijknecht 2001, 148-151.
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In applying the provisions of this part of the Convention, governments
shall respect the special importance for the cultures and spiritual values
of the peoples concerned of their relationship with the lands or territo-
ries, or both as applicable, which they occupy or otherwise use, and in
particular the collective aspects of this relationship. 4

is general obligation, concerning the relationship with land, is further examined in
Article 14 which notes that, ‘[t]he rights of ownership and possession of the peoples
concerned over the lands which they traditionally occupy shall be recognised.’

Meijknecth states that, the manner in which rights for ‘the relationship with their
land’ were formulated is similar to the manner in which the protection of ‘language’ in
the Languages Charter of the Council of Europe*’® was conceived. Neither individu-
als nor groups are right bearers in regard to language or land, which are constituted
as crucial aspects of their respective cultures. Instead, these cultural aspects are, in
themselves, protective objects of the state.*””

2.2.2 Indigenous Peoples are the Subjects of ILO Convention No. 169

In other provisions of the ILO Convention, indigenous and tribal peoples are referred
to as groups as a whole. One must also emphasise that a number of the Convention’s
provisions are clearly aimed at state governments and contain obligations to take
speci ¢ measures relating to indigenous or tribal peoples. ¢

As stated in Article 1, this Convention applies to:

Tribal peoples in independent countries whose social, cultural and eco-
nomic conditions distinguish them from other sections of the national
community, and whose status is regulated wholly or partially by their
own customs or traditions or by special laws or regulations; as well as
to: Peoples in independent countries who are regarded as indigenous
on account of their descent from the populations which inhabited the
country, or a geographical region to which the country belongs, at the
time of conquest or colonisation or the establishment of present State
boundaries and who, irrespective of their legal status, retain some or all
of their own social, economic, cultural and political institutions.

475 Article 13.1

476 European Charter for Regional or Minority Languages, Strashourg, 5.X1.1992. http://conventions.coe.int/treaty/en/
Treaties/HtmI/148.htm Accessed 16.5.2011

477 Meijknecht 2001, 152.
478 ibid.
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In the context of this Convention, the term ‘peoples’ has been extensively discussed
during the revision and negotiation process of Convention No. 107. State govern-
ments, in particular, maintained that the term ‘peoples’ invokes an association with
self-determination as laid down in Article 1 of the International Covenant on Civil
and Political Rights (ICCPR) and the International Covenant on Economic, Social
and Cultural Rights (ICECR).  is controversy was settled by adding that, ‘the use of
the term “peoples” in this Convention shall not be construed as having any implica-
tions as regards the rights which may attach to the term under international law.™”
Examples of provisions in which a collective approach has been applied include:

Article 2
Governments shall have the responsibility for developing, with the par-
ticipation of the peoples concerned, co-ordinated and systematic action
to protect the rights of these peoples and to guarantee respect for their
integrity.

Article 3
Indigenous and tribal peoples shall enjoy the full measure of human
rights and fundamental freedoms without hindrance or discrimination.
e provisions of the Convention shall be applied without discrimination
to male and female members of these peoples.

Article 7.1
e peoples concerned shall have the right to decide their own priorities
for the process of developmentasita ects their lives, beliefs, institutions
and spiritual well-being and the lands they occupy or otherwise use, and
to exercise control, to the extent possible, over their own economic, social
and cultural development...

Article 8.2
ese peoples shall have the right to retain their own customs and institu-
tions, where these are not incompatible with fundamental rights de ned
by the national legal system and with internationally recognised human
rights. Procedures shall be established, whenever necessary, to resolve
con icts which may arise in the application of this principle.

479 See Article 1.3 ILO Convention No. 169. See also Anaya 1999, p. 49.
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Article 12
e peoples concerned shall be safeguarded against the abuse of their
rights and shall be able to take legal proceedings, either individually or
through their representative bodies, for the e ective protection of these
rights...

Article 14

e rights of ownership and possession of the peoples concerned over
the lands which they traditionally occupy shall be recognised. In addi-
tion, measures shall be taken in appropriate cases to safeguard the right
of the peoples concerned to use lands not exclusively occupied by them,
but to which they have traditionally had access for their subsistence and
traditional activities. Particular attention shall be paid to the situation of
nomadic peoples and shifting cultivators in this respect.

Article 15

1. erights of the peoples concerned to the natural resources pertaining
to their lands shall be specially safeguarded.  ese rights include the right
of these peoples to participate in the use, management and conservation
of these resources.

2. In cases in which the State retains the ownership of mineral or sub-
surface resources or rights to other resources pertaining to lands, gov-
ernments shall establish or maintain procedures through which they
shall consult these peoples, with a view to ascertaining whether and to
what degree their interests would be prejudiced, before undertaking or
permitting any programmes for the exploration or exploitation of such
resources pertaining to their lands. e peoples concerned shall wherever
possible participate in the bene ts of such activities, and shall receive
fair compensation for any damages which they may sustain as a result
of such activities.

Article 16
Subject to the following paragraphs of this Article, the peoples concerned
shall not be removed from the lands which they occupy.

Article 17.1
Procedures established by the peoples concerned for the transmission of
land rights among members of these peoples shall be respected.
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According to Meijknect, it appears as though the indigenous and tribal group is the
subject of these rights, and that many states and scholars actually interpret these rights
as collective rights. However, the use of ‘shall’ in all provisions may also be interpreted
as implying that a slight measure of discretion concerning the implementation is left
to state governments. Such wording is, generally, considered as a strong formulation,
especially when compared with ‘should’, as well as others. 4

2.2.3 Individuals are the Subjects of ILO Convention No. 169

Perhaps the primary indication that individuals are among the subjects of ILO Con-
vention No. 169 is the inclusion in the instrument of provisions, which relate to the
individual members of the tribe or group.

Article 10.1 states :
In imposing penalties laid down by general law on members of these
peoples account shall be taken of their economic, social and cultural
characteristics.

and Article 11 provides:
e exaction from members of the peoples concerned of compulsory
personal services in any form, whether paid or unpaid, shall be prohibited
and punishable by law, except in cases prescribed by law for all citizens.

As it is left to indigenous peoples to decide on their preferred form of ownership,
it can be argued that the articles on land rights (arts 13-19) include the individual
dimension of ‘indigenous’ as well.

Article 14

e rights of ownership and possession of the peoples concerned over
the lands which they traditionally occupy shall be recognised. In addi-
tion, measures shall be taken in appropriate cases to safeguard the right
of the peoples concerned to use lands not exclusively occupied by them,
but to which they have traditionally had access for their subsistence and
traditional activities. Particular attention shall be paid to the situation of
nomadic peoples and shifting cultivators in this respect.

480 Meijknecht 2001, 151. Peoples concerned shall have the right’ clearly indicates the ‘Peoples’ as the bearers of the
right in question. Further, also the nature of the rights mentioned in Article 7 does not leave much room for interference
by the State. Meijknecht 2001, 151.
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Article 15

1. erights of the peoples concerned to the natural resources pertaining
to their lands shall be specially safeguarded.  ese rights include the right
of these peoples to participate in the use, management and conservation
of these resources.

2. In cases in which the State retains the ownership of mineral or sub-
surface resources or rights to other resources pertaining to lands, govern-
ments shall establish or maintain procedures through which they shall
consult these peoples, with a view to ascertaining whether and to what
degree their interests would be prejudiced, before undertaking or permit-
ting any programmes for the exploration or exploitation of such resources
pertaining to their lands. e peoples concerned shall wherever possible

Article 17.1 and 17.3.
Procedures established by the peoples concerned for the transmission of
land rights among members of these peoples shall be respected.

Persons not belonging to these peoples shall be prevented from taking
advantage of their customs or of lack of understanding of the laws on
the part of their members to secure the ownership, possession or use of
land belonging to them.

Article 16.5
Persons thus relocated shall be fully compensated for any resulting loss
or injury.

Article 21
Members of the peoples concerned shall enjoy opportunities at least
equal to those of other citizens in respect of vocational training measures.

Article 22.1
Measures shall be taken to promote the voluntary participation of
members of the peoples concerned in vocational training programmes
of general application.

Article 26
Measures shall be taken to ensure that members of the peoples concerned
have the opportunity to acquire education at all levels on at least an
equal footing with the rest of the national community.
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Article 28
Children belonging to the peoples concerned shall, wherever practicable,
be taught to read and write in their own indigenous language or in the
language most commonly used by the group to which they belong.

On the international agenda, it is relatively obvious who are considered to be the world’s
indigenous peoples, although dissent also exists. However, there are many reasons
as to why the question is often complicated on an individual and group level.  us,
questioning the existing number of the world’s indigenous peoples is often contentious.
Even where peoples are concerned, identi ed and ‘quanti ed’, they may be denied the
use of the term ‘indigenous’; as such a description may introduce notes of priority and
privilege, or ‘a sort of snobbery’, into inter-communal or community-state relations.
However, disputes regarding gures are often politics, as opposed to analytics. ey are
normative, not cognitive, and impose an outside will upon peoples and contest how
they identify themselves. e contentious issue of description and de nition — later
examined in detail — has become important in the context of current legal politics.

e growing respect for the principle of self-identi cation*?, as an essential aspect of
individual and group freedom, complicates gures.*? It should be noted that, even
though self-identi cation is generally used to refer to peoples, the term also includes an
individual’s feeling. Without individuals there are no groups. Logically, the de nition
of a group and the de nition of an individual cannot be fully separated.

Accordingto  ornberry, individuals exercise their preferences and choose to identify
with a group or not. In this respect, some legal systems are relatively freewheeling. In
the eld of minority rights, Hungarian legislation allows individual choice whether it
means belonging to a minority — or more than one minority.*®* Discrimination against
a group may, thus, in uence public declarations of group a liation as individuals
change their minds. Groups may exist as cultural formations with a history, or represent
creations of state laws. Statistics abound but are not consistent.**

For example, the 2006 Australian census, showed that 455,028 people identi ed
themselves as being of Aboriginal and/ or Torres Strait Islander origin, thus, compris-
ing 2.3% of the total population.*s

481 e principle is contained in Article 1.2 of ILO Convention No. 169: “Self-identi cation as indigenous or tribal shall
be regarded as a fundamental criterion for determining the groups to which the provisions of this Convention apply”.

482  ornberry, Patrick, Indigenous peoples and human rights, Manchester University Press, 2002, 15.

483 Report submitted by Hungary under the Council of Europe framework Convention for the Protection of National
Minorities, ACFC/SR (99) 10, 33, according to  ornberry 2002, 15.

484 ornberry 2002, 15-16.

485 Australian Bureau of Statistics, Population Characteristics, Aboriginal and Torres Strait Islander Peoples 2006, ABS cat
no 4713.0, 2008, 12.
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ere were approximately 409,729 persons of Aboriginal origin (90% of the to-

tal) and 29,239 of Torres Strait Islander origin (6%). A further 19,552 people (4%)

identi ed themselves as being of both Aboriginal and Torres Strait Islander origin.“®

Aboriginal people were rst counted as citizens in the 1971 Census. Since then,

censuses have shown a signi cant increase in the number of people identifying them-
selves as Aboriginal and/or Torres Strait Islanders:

o] Between the 1991 and 1996 Census,there was a 33% increase in the numbers
of recorded Indigenous peoples.

o] Between the 1996 and 2001 Census, there was a 16% increase.

o] Between the 2001 and 2006 Census, there was an 11% increase.*’

Increases in the indigenous population cannot be accounted for by birth rate alone.

e Australian Bureau of Statistics (ABS) attributes the increase to a growing pro-
pensity of people to identify themselves as Aboriginal and/or Torres Strait Islander,
and to greater e orts of recording indigenous status in the census. As the number of
indigenous peoples recorded increases, the ABS has warned that comparisons made
between two censuses must be made with caution. ey recommend comparing per-
centages from two censuses, as opposed to directly comparing counts or numbers.*#

Despite increases in the number of people identifying themselves as indigenous in
censuses, signi cant underestimates are still thought to occur. In the 2006 Census,
indigenous status was unknown for 1,133,466 people, comprising 5.7% of the total
number of people surveyed. As some of these people are indigenous, the ABS calculates
‘experimental estimates’ of the true number of Indigenous peoples. However, it is
important to distinguish actual counts from experimental estimates when considering
the size of the Indigenous population.*®

As noted above, due to the undercount of the Census, the ABS estimated that, in
2006, the indigenous population numbered 517,174, or approximately 2.5% of the
total Australian population.*®

486 Australian Bureau of Statistics, Population Characteristics, Aboriginal and Torres Strait Islander Peoples 2006, ABS cat
no 4713.0, 2008, 19, table 2.2.

487 Australian Bureau of Statistics, Population Characteristics, Aboriginal and Torres Strait Islander Peoples 2006, ABS cat
no 4713.0 (2008), 12.

488 Australian Bureau of Statistics and Australian Institute of Health and Welfare, e Health and Welfare of Australia’s
Aboriginal and Torres Strait Islander Peoples 2003, ABS cat no 4704.0 (2003), 245.

489 Australian Bureau of Statistics Population Characteristics, Aboriginal and Torres Strait Islander Peoples 2006, ABS cat
no 4713.0 (2008), 15.

490 Australian Bureau of Statistics, Population Characteristics, Aboriginal and Torres Strait Islander Peoples 2006, ABS cat
no 4713.0 (2008), 9.
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e world’s total indigenous population varies from 200 million to 370 million.**
Indigenous peoples live in every region of the world. However, 70% of indigenous
peoples live in Asia, while Latin America holds 50 million, which make up 11% of the
region’s population. It is claimed that there are 100,000 Inuit, 80,000 Saami, and 1.5
million indigenous people in North America.  ere are 13 million indigenous peoples
in Mexico and Central America, 14 million nomads in Africa and 350,000 Maoris in
New Zealand. In 2001, approximately 90% of Australia’s indigenous population was
identi ed as being of Aboriginal origin; 6% were identi ed as being of Torres Strait
Islander origin and 4% were identi ed as being of both Aboriginal and Torres Strait
Islander origin. In Bolivia and Guatemala, indigenous peoples make up more than
half of the population; the Adivasi, or tribal peoples of India, constitute only 8% of
the total population of the country, but 40% of them are internally displaced.**

Many governments allegedly undercount their indigenous population. ‘Statisti-
cal ethnocide’ is always a possibility. According to  ornberry, in the context of the
Adivasi population of Bangladesh, a study noted that,

“[m]any observers feel that undercounting has been done deliberately to
emphasize the marginality of the Adivasi population. Lower numbers mean
that their legitimate demands can be more easily dismissed or ignored by gov-
ernments and thus excluded from relief aid or development programmes.”

e estimated Nordic Saami population varies from 75,000 up to 100,000.#*  ere
are several reasons for this, which will be listed, in short, below. However, the issue
will be further examined in more detail in articles No.2 and No.4 of this dissertation.
Firstly, the number of persons belonging to ethnic minorities is rarely “listed” as a
result of the occurrences of the Second World War. Secondly, de nitions of who may
be regarded as Saami varies in the three Nordic countries. For example, in Sweden,
the spouse of a Saami may also be “accepted” as Saami.  irdly, each states’ Saami
parliaments has its own list of voters, the electoral roll. In Finland, for example, this
list serves as the basis for the o cial number of Saami, 9200 persons.*> In Sweden,

491 IWGIA International Work Group for Indigenous A airs http://www.iwgia.org/sw641.asp Visited 9.2.2011. , World
Bank according to Rural Poverty portal http://www.ruralpovertyportal.org/web/guest/topic/statistics/tags/indigenous%620
peoples Visited 9.2.2011.

492 See for example: Rural Poverty portal http://www.ruralpovertyportal.org/web/guest/topic/statistics/tags/indigenous%20
peoples Visited 9.2.2011.

493 ornberry 2002, 16-17.

494 See for example: e free library at http://www.thefreelibrary.com/Number+of+Sami+People+in+Northern+Euro
pe-a01073958137 ; Nordic Way http://www.nordicway.com/search/Sami.htm; e Saami Parliaments in Finland www.
samediggi. , Sweden www.samediggi.se and Norway www.samediggi.no .

495 In 2009. www.samediggi.se



152 ILO Convention No. 169

7809%% persons are registered in the electoral roll, while approximately 13 89 are reg-
istered in Norway’s. However, the assumption that there are more than the estimated
number of Saami in Norway (estimation of 75 000-100 000) is 0 cially presented.

In regard to ILO Convention No. 169, the de nition of an indigenous person raises
the question of subjectivity. Similar to the situation in Honduras, it is reasonable to ask:
how do we ensure whether, and in what manner, the Convention is applied to those indig-
enous and tribal peoples who are not a liated with this organisation? Still, if the register
serves as the basis for determining peoples’ rights, how can we ensure that every person is
registered? is isa particularly important issue as the registration is strongly connected
to how a person identi es themselves.*” In Norway and Sweden, it appears as though
a person may identify themselves as Saami, despite not being in the electoral roll. s
identi cation process is particularly important for individuals who are descendents of
the original inhabitants and still practice reindeer husbandry. However, this issues has
not yet been discussed in Finland, despite the fact that it appears as though the current
de nition of Saami does not conform to Article 1 of ILO Convention No. 169.

How can it be ensured that the persons not “listed” on the electoral rolls of the
Saami parliaments are also regarded as the subjects of the Convention? At the same
time, if such recognition serves as a prerequisite for indigenous rights, is it possible to
ensure that all persons are “listed™?

2.3 Concluding Perspectives on Liberalism and the Rights of
Indigenous Persons

2.3.1 Liberalism and the Human Rights Context

Usually, a wide range of knowledge is necessary for understanding liberalism. Often,
it is regarded as a disputatious family of doctrines with some core principles. In the
West, these may hardly be considered to be new. Still, they constitute a radically dif-
ferent way of understanding and organizing the best scheme for human association
from many other understandings produced in the course of human history, in West-
ern and other civilizations. While liberal doctrines and practices are presently well

496 In 2009. www.samediggi.no

497 According to Gudmundur Alfredsson, the subjective element, or self-identi cation, is now acknowledged as part of the
minority de nition. isis the case for ILO Convention No. 169 concerning Indigenous and Tribal Peoples in Independent
Countries, in Article 1, paragraph 2, and UN Special Rapporteur Francesco Capotorti also recommended adherence to
this element. It presumably comes in two layers: an individual decides whether he/she is a member of a minority; and the
group must accept the individual concerned on the basis of the characteristics, do so in a non-arbitrary fashion, and it must
be possible to subject the group’s decision to independent review. Article by Alfredsson, “Institutional Trends — Minority
Rights”, at: http://www.wcl.american.edu/humright/hracademy/documents/Class2- Reading3MinorityRightsNormsand-
Institutions.pdf?rd=1 Accessed 22.2. 201.
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established in the West, it should not be forgotten that they were recently threatened
with extinction in their heartland.*®

When discussing the liberal project, from a broad historical perspective, liberalism
di ersfrom it predecessors and subsequent rivals as it is a fairly new and has a radically
di erent conception of social and political order. Still, the most signi cant idea of
liberalism, as a project for a new world order, refers to the application of liberal ideas
and practices to the organization of IR, principally through human rights documents
and instruments produced by, or under, the patronage of the UN after the Second
World War. e attempt at promoting the general acceptance of these declarations
and covenants on human rights constitutes a project for a new order — both for the
internal organization of many of the world’s states, as well as the manner in which
these states relate to one another internationally.

In order to understand the idea of human rights as the expression of liberal princi-
ples, in these documents, the meaning of liberalism must rst be grasped. Liberalism
in both theory and practice is concerned with promoting social outcomes that are, as
far as possible, the result of free individual choices. However, one person’s choice to
not respect the equal freedom and rights of others isinvalid.  us, economic liberalism
upholds the rights of individuals to make necessary decisions for their labour and the
use of their wealth and income, as long as the respect liberty, property and contractual
rights of others. In general, social liberalism extends this idea to all aspects of life,
except for the political, and requires freedom of thought and expression, of religion,
of movement and association, of sexual orientation and ways of life, which are all
subject to the condition that the exercise of any particular freedom is to be respected
only insofar as it does not violate the equal freedom of others.>®

Of course, equal freedom could refer to everyone’s unrestricted freedom to do as
he or she pleases, including the ‘right’ to kill or injure another. However, this would
result in a freedom that is constantly open to the invasion of others. Everyone’s free-
dom may then be increased by the mutual acceptance of equal limits on what a person
is entitled to do. e basic content of these limitations is the exclusion of force and
fraud so that interactions among human beings may take place with the free consent
of each party. Coercion is only justi ed against someone who violates those limits.s

Political liberalism cannot be understood in a similar manner, as decisions in the
political sphere must, ex hypothesi, be collective and binding on all members of the

498 John Charvet and Elisa Kaczynska-Nay, e Liberal Project and Human Rights: e  eory and Practice of a New
World Order, Cambridge University Press, 2008.

499 ibid.

500 ibid. See also Holder, Cindy L. and Corntassel, Je J., Indigenous peoples and multicultural citizenship: Bridging
Collective and Individual Rights, Human Rights Quarterly 24, 2002.

501 John Charvet and Elisa Kaczynska-Nay, e Liberal Project and Human Rights: e  eory and Practice of a New
World Order, Cambridge University Press, 2008, 1.
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polity. However, its foundations, based on the respect of individual liberty, remain the
same. Political liberalism a rms the rights of individuals to choose their governors
through exercise of individual and equal votes in periodic elections, the right to stand
for election, and to associate politically in order to promote the policies and parties
of their choice. Political liberalism also includes the designing of institutions that
provide some guarantee of government accountability to the people and limits the
government’s power to attack or erode individual liberty. Standard mechanisms are
institutions of representative government, as well as the separation of the legislative,
executive and judicial powers.5®2

Liberalism, then, consists in the structuring of individual social interactions on the
basis of a set of rights that require human beings to respect one another’s liberty and
equality.  ese rights must not be expressed as natural or human rights.  ere are
liberal theories that defend the adoption of such rights on the grounds that societies
that are organized in such a manner achieve a greater sum of utility or happiness than
any alternate social scheme. In the 18th and 19th centuries, British thinkers, such as
Jeremy Bentham and John Stuart Mill were in uential liberal theorists in the utilitarian
tradition. Another source of major theoretical support for the liberal organization of
society has been the belief in natural rights as developed by 17th innovative theorists,
such as Hugo Grotius in the Netherlands, Samuel Pufendorf in Germany,and  omas
Hobbes and John Locke in England. In this view, human beings have a fundamental
natural right to liberty provided that they do not violate the equal liberty of others
unless their own preservation is threatened.  is tradition may have been transformed
and rationalized by the immensely in uential liberal theory of Immanuel Kant at the
end of the 18th and the beginning of the 19th centuries.>

Similar to natural rights, these are believed to be the inherent rights of human beings.

is means that individuals are entitled to enjoy such rights by the virtue of their nature
and dignity as human beings.  us, Article 1 of the 1948 United Nations Universal
Declaration of Human Rights, which has acquired iconic status in the contemporary
Human Rights movement, a rms that, ‘[a]ll human beings are born free and equal
in dignity and rights. ey are endowed with reason and conscience and should act
towards one another in the spirit of brotherhood.’ In this sense, human beings pos-
sess rights, regardless of whether they are recognized by the politico-legal system of
which they are a member of and to which they are a subject to. A politico-legal system
that does not respect such rights is in violation of fundamental ethical requirements.>*

502 ibid., 2.
503 ibid., 3.
504 e UN Declaration of Human Rights.

505 John Charvet and Elisa Kaczynska-Nay, e Liberal Project and Human Rights: e  eory and Practice of a New
World Order, Cambridge University Press, 2008, 4.
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According to Charvet and Kaczynska-Nay the principle of equal liberty promotes
social outcomes that are, as far as possible, the result of individual choice under
circumstances where all individuals respect one another as equals. is principle is
unclear without noting the belief that every adult has the ability to make life decisions
without becoming subject to the coercive authority of others.  is notion is compat-
ible with the acknowledgement that some people are relatively more intelligent, in
comparison to others, and may make decisions that are better informed. Still, to claim
that such inequalities are irrelevant to the fundamental equality enjoyed by all is false.

us, individuals must, to a su cient degree, possess the capacity for self-direction,
as coercing them into living contrary to their wishes would be wrong.5®

Liberalism is a theory and set of practices that considers a just social and political
order. It is concerned with the right to coerce persons to act in accordance with the
requirements of a just order. Mainstream liberalism is under the belief that this right
is possessed by the state. A crucial function of the just state is the ability to guarantee
citizens that, if they comply with the just state’s rules, they will not expose themselves
to exploitation by the unjust. e liberal anarchist believes that the right to coerce
the unjust is possessed by each individual and that, in order to transfer that right to
the state, one must foolishly place oneself into the hands of a potential tyrant. Most
liberals, however, believe that they have found a method of taming the tyrant and
making it serve the liberal idea.>”

e distinctiveness and originality of liberalism can, then, be understood as an
attempt to restrict the area of human life that is subject to justi ed state coercion.
is is expressed in the liberal idea of maximal equal liberty. It allows individuals to
decide, alone or in a voluntary association with others, how they will compatibly live
with others while still enjoying equal rights. Liberals and various anti-liberals oppose
one another in the sphere of freedom of religion, thought, and expression. Liberalism
holds that the belief in and practice of one religion is perfectly compatible with others’
freedom as long as it does not require its adherents to forcibly convert, subordinate
or Kill followers of other religions. Such requirements clearly violate the principle of
equal freedom and are not permitted within a liberal scheme.>

Two pressing issues for critics of existing human rights mechanisms are the lack of
progress in promoting universal recognition of group rights and the continued exclusion
of indigenous groups from political, economic, and social participation in many areas
of the world. For many, the problem lies in the individualistic nature of existing human
rights discourse. e concern is that existing instruments emphasize individual needs and

506 ibid., 5.
507 ibid., 7.
508 ibid., 8.
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entitlements in a manner that inadequately compares the collective nature of groups with
non-Western world-views and priorities. Charvet and Kaczynska-Nay argues that in this
regard the preference of many human rights documents for the language of ‘populations’
and ‘persons who are members’ over the language of ‘peoples’ is one important example of
an atomistic bias that does not adequately protect those for whom communal life is vital 5%
Debating the limits of existing rights discourse is often pursued within a framework of
liberal-individualism versus corporatism. For example, Peter Jones distinguishes two di er-
ent ways in which a group’s claim may be incorporated into human rights discourse: 1) the
claim of a collectivity that is ultimately reducible to individual members; or 2) the claim
of a corporate body of which the reduction of constituent members is impossible. Jones,
among others, has argued that groups should not be recognized as subjects of human rights,
which can con ict with, and potentially override, the claims of individual members.sw
However, for many representatives of minority claims, protecting the ability of
groups to determine the terms on which members interact with outsiders and with one
another is an essential part of protecting their right to self-determination. It represents
a goal toward which any ght for group recognition must aim.>** If reducing group
claims to individual claims is incompatible with treating group autonomy as important,
then liberal-individualist accounts of human rights are incompatible with corporatism
and the political demands of most groups claiming rights globally. Local and inter-
national rights claims of indigenous peoples often appear as test cases in theoretical
discussions surrounding this issue. Indigenous groups tend to practice a political and
cultural philosophy in which the connections between individual and group identity
are given as much weight as the boundaries. Consequently, their practice appears to
0 erabene cial testing group for the theoretical works of both liberal-individualists
and corporatists, who claim to model their work after indigenous philosophies.s?
However, after close examination, the ways in which indigenous groups conceive of
how groups relate to individual dignity are not only more complex than the liberal-
individualist or corporatist approaches, but o er a more sophisticated understanding
than either theoretical approach. Many indigenous groups emphasize the interdepend-
ence of individual and collective claims and gravitate toward solutions such as dual
standing group rights (rights which are predicated of a group but can be claimed by

509 ibid. 9. Some examples of human rights treaties stressing the individualistic nature of rights claimants include the
International Covenant on Economic, Social, and Cultural Rights (1966), the International Covenant on Civil and Political
Rights (1966), and the Convention on the Elimination of All Forms of Discrimination Against Women (1979).

510 Peter Jones, Human Rights, Group Rights and Peoples’ Rights, 21 HUM. RTS. Q. 87-88, 1999.

511 See, Rosemarie Kuptana, Speaking Notes for the North American Indigenous Nations UN Satellite Meeting (1 Apr.
1993), cited in Wendy Moss, Inuit Perspectives on Treaty Rights and Governance, in ABORIGINAL SELF-GOVERN-
MENT: LEGAL AND CONSTITUTIONAL ISSUES, ROYAL COMMISSION ON ABORIGINAL PEOPLES, 1995.

512 Holder, Cindy L. and Corntassel, Je J., Indigenous peoples and multicultural citizenship: Bridging Collective and
Individual Rights, Human Rights Quarterly 24, 2002, 129.
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particular members as well as collectivities). Indigenous peoples generally recognize
that collective and individual rights are mutually interactive, as opposed to being in
competition. Duties of citizenship are grounded in interactions at multiple levels (the
host state, indigenous group, and individual members), as are individual claims made
of governing institutions, as well other individuals.>:

eoretically, the individual-collective debate is interesting to evaluate, while there
appears to be no certainty regarding whether groups, such as indigenous peoples, have
the “right holder” status in IL. Perhaps they do, to some extent. However, the most
interesting aspect of this study is individual membership within these groups. isis
particularly emphasized in a question of the CEACR to Honduras: the Committee
of Experts is under the opinion that, according to the statement of the Government
of Honduras, the ILO Convention covers persons who are members of indigenous
and tribal peoples, particularly those belonging to the CONPAH, an association of
indigenous persons. However, the Committee raises the question as to whether, and
in what manner, the Convention is applied to those indigenous and tribal peoples who are
not a liated with this organisation?

If you are recognized as an indigenous person, you are the right holder of ILO
Convention No. 169. Does this recognition require a “membership” in an indigenous
organization? What if your rights as an indigenous person are based on membership?
What if you do not want to be a member of any organisation? Can you identify
yourself as an indigenous person if you are not a member?

esearedi cult questions that will be further examined in the following chapter.

2.3.2 The Importance of Subjectivity in the Context of Land and Liberalism

As it is explained above, in the previous chapter, human rights are generally under-
stood as the fundamental rights of the individual. However, in the case of indigenous
peoples, this approach is relatively unclear. Anaya and Williams have argued that one
of the most notable features of the contemporary international human rights regime
has been the recognition of indigenous peoples as groups as special subjects of concern.
According to them, a discrete body of international human rights law upholding the
collective rights of indigenous peoples has emerged and is rapidly developing.>*

513 ibid, 129-130.

514 CEACR: Individual Direct Request concerning Convention No. 169, Indigenous and Tribal Peoples, 1989 Honduras
Rati cation: 1995, Submitted: 2000.

515 See S. James Anaya, Indigenous Peoples in International Law (1996); Siegfried Wiessner, e Rights and Status of
Indigenous Peoples: A Global Comparative and International Legal Analysis, 12 Harv. Hum. Rts. J. 57 (1999); Robert A.
Williams, Jr., Encounters on the Frontiers of International Human Rights Law: Rede ning the Terms of Indigenous Peoples
Survival in the World, 1990 Duke L.J. 660; W. Michael Reisman, Protecting Indigenous Rights in International Adjudication,
89 Am. J. Int’l L. 350 (1995).
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In 1948, the General Assembly of the Organization of American States took initial
steps toward the recognition of indigenous peoples as special subjects of international
concern in Article 39 of the Inter-American Charter of Social Guarantees. It required
states in the Inter-American system to take ‘necessary measures’ to protect indigenous
peoples’ lives and property, ‘defending them from extermination, sheltering them from
oppression and exploitation.® s regional recognition was followed by the adoption of
the rstmultilateral treaty speci cally devoted to recognizing and protecting indigenous
peoples’ human rights, International Labour Organization Convention No.107 of 1957.

Subjectivity is most crucial in regard to the land right articles of ILO Convention
No. 169. In Finland, the discussion around the historical Saami land rights is, cur-
rently, connected to membership in the Saami Parliament’s electoral roll. s discus-
sion began at the end of the 1990s and proves that the ‘subject’ issue has been taken
for granted in Finland (e.g. only in referring to persons in the register). However, in
Finland, it is impossible to further proceed with the issue if this is not thoroughly
examined. A few examples illustrating the complexities involved in the subject-issue
are presented below:7

1. A family from Inari-area states: We are two brothers and one sister. My brother
and my sister have been accepted to the Saami Parliaments electoral roll. However, when
| applied to be accepted into the electoral roll with my children, in 2007, we received a
negative answer. Consequently, we are asking: How is this is possible?

2. A family from Eastern Lapland articulates: I am not a Lapp, but I am married to
one. We have two children. My husband has a document showing his descendancy from
the original inhabitants of this area, the area where we still reside. Like our forefathers, we
are also reindeer herders. Over the years, not many outsiders have moved into this village.

ere are approximately 120 people living in the village. In our knowledge, approximately
11 of the 120 inhabitants are not of Lapp origin. However, these 11 persons are married
to Lapps, so their children are Lapps. We know our ancestral roots far into the past and
understand what an indigenous person is. What should we call ourselves? We have lost the
old Lappish language due to the strong e orts of the state and the Lutheran church. When
speaking the Lapp language, my mother in law was laughed at and teased at school. As a
result, they burned their clothes so that they would not be teased. e Saami have always
been a friendly and peaceable nation. I think that this is the reason why we have not
publicly raised ourselves up against the conquerors. However, we have always known the
locations of our traditional land and water. We know the hunting places, meadows, and

516 e Inter-American Charter of Social Guarantees, Article 39.

517 I have collected data through personal contacts from people living in di erent parts of Lapland, from North of Finland
from the so called Saami area, from Eastern Lapland, from the most southern part of the historical Lapland (Kuusamo) and
from Western Lapland. Some of the people would have performed with their own names for the purposes of the thesis,
but some didn't.  is made me to choose anonymity for all of these persons. e names are not so important anyway, the
stories are.
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grazing grounds for reindeers, birthplaces for calves, as well as places where we can gather

rewood. W also know that we have never given these lands away. | understand that the
lifestyle and culture of the indigenous peoples is changing. However, this development should
happen in a manner that is accepted by the peoples concerned. I believe that the culture is
alive through traditional livelihoods.

3. A person from Kuusamo, the southern part of historical Lapland recalls: I am
the descendant of ----. 1 know all of my forefathers who lived between him and myself
beginning from the 17" century onward. \We have been reindeer herders in the area and we
are the original inhabitants of this area. I am not in the Saami parliaments electoral roll.

4. A family from Northern Lapland articulates: We are reindeer herders and the
descendants of the original inhabitants of the area. Our forefathers hunted deers (wild
reindeer), were shermen and bartered with small animal skins. ey were referred to as the
Forest Lapps and | consider myself to be a Forest Lapp. At the end of the 1990s, I applied
to the Saami Parliaments electorall roll. I have the document as a proof of my descendancy,
but was not accepted. e Supreme Administrative Court declined my complaint. A similar
rejection letter was sent to hundreds of other persons. Aside from our social security number,
all letters were identical. My children are proud of their roots, they wear the Lappish dress
during festivities, and participate in reindeer herding activities. Still, they were never taught
about Saami culture and language in school.

5. A person from Northern Lapland states: At the end of the 1990s I applied to the
Finnish Saami Parliaments electoral roll. I ful lled all criteria in the legislation. However,
I was not accepted. | think the system is unfair. It appears as though some family members
are accepted while others are not . | consider it to be the electoral roll of the SP, but not a
list of indigenous persons. I also consider that we are all born as indigenous persons. Still,
the electoral roll does not include persons under the age of 18 years. My cousins, as well as
my daughter’s husband, are on the roll. If only those persons on the register have the rights
of indigenous persons, then | consider the system to be unfair. For me, land, forests and
lakes are the foundation of my identity. ey are what I am.

e subject-object dichotomy in IL re ects the level of individuals. It is important
to highlight the meaning of this approach to peoples’ daily lives. e internalization of
human rights norms into states’ political and legal practices is extremely challenging.
Still, the recognition of peoples as the bene ciaries of such rights is, in itself, a human
right. In re ecting upon this on a research basis, the international development of in-
digenous peoples rights as collective rights may, perhaps, lead to diminished individual
rights. It has become increasingly evident that indigenous peoples are the subjects of IL
and politics. However, there is still an uncertainty as to who these people are exactly.
We begin by discussing the rights of the group. My aim is to restore the discussion of
the liberal theorists’ original thought process — where the rights of the individual are
also discussed — and to place it within the Finnish context.
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In the Finnish context, the issue is problematic for two reasons: the electoral roll
of the Saami Parliament plays a central role in determining the “Saami-subject”, as
well as the “Saami-right holder”.  is means that people have many di culties in
identifying themselves as Saami if they are not in the “register”.  us, only registered
Saami maintain rights under national and international law. is leads to an interest-
ing dichotomy: as Finnish Saaminess is based on the register, it also de nes a persons’
identity. Consequently, if you are not accepted, you are a Finn, not a Saami. For many
persons, this is the second rejection. ey faced the assimilation and integration policy
of the state and church in the 1960s. As they no longer speak the language®® due to
these policies, they are once again rejected. As a result, they do not know what to call
themselves.

It might be easy easy to concur with a decision by the Supreme Administrative Court
of Finland®, where it states that it is the indigenous peoples themselves who should
decide on their members without questioning the consequences of this approach.
However, this approach do have consequences. An electoral board, consisting of ve
persons, makes a decision on membership with the only possibility of an appeal being
to the governmental body of the Saami Parliament and later to the Supreme Court.
In Sweden, the appeal can be made to the Administrative Board of the County where
the Saami Parliament is situated.s® In 1999, the possibility to appeal to the Supreme
Administrative Court of Finland was tested by 657 persons, of which only a few
were accepted into the register. e decision was proactive and makes it di cult to,
once again, raise the issue. However, in 2003 a new case was brought to the Supreme
Administrative Court®: It was stated by the electoral board of the Saami Parliament
that a mistake was occurred during the process of 1999 and for that reason person B
was marked to the register, even though should not have been. Later on according to
the decision of the Supreme Court, person A, descendant to person B was marked to
the register. e Court also stated that person B is to be accounted as Saami for the
purposes of the electoral roll.52

In 2011 again ve persons appealed to the Supreme Administrative Court on the

518 Of course, nowdays it is possible to learn the language in the schools, but it is not the same thing when language
is transmitted in a family to the next generations with stories and traditions involved with the language. In this respect,
language can be one element of “indigenousness”, but can it be the only one?

519 e Decision by the Supreme Administrative Court of Finland (KHO:n paat6s) 1999:55.

520 Overklagandet skall ha kommit in till lansstyrelsen i det I&n dar Sametinget har sitt site (Norrbottens lan) senast den
15 december aret fore valaret. Overklagandet av beslutet om den preliminara samerdstlangden prévas vid o entligt sam-
mantréade hos lansstyrelsen den 15 februari valaret, eller om denna dag &r en I6rdag eller séndag, narmast foljande mandag.
http://www.samediggi.se/1060 Accessed 16.5.2011.

521 e Decision by the High Administrative Court of Finland (KHO:n péatos) 2003:61.

522 See more on the issue Joona, Juha Entisiin Tornion ja Kemin Lapinmaihin kuuluneiden alueiden maa-ja vesioikeuksista.
Juridica Lapponica, Rovaniemi 2006, 367-393.
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decision of the Saami Parliament.5? When looking into the decision(s), it seems that
the Court has slightly changed its view in the issue since the reasoning of its decision
is emphasizing the self-identi cation of these persons and also other cultural charac-
teristics.  ese people themselves do not speak the Saami language, but they could
show that their forefathers have done so.  eir forefathers have also been marked as
Lapps to Land and Taxation register of 1825. Similar cases can be addressed in every
four years when the electoral board of the Saami Parliament is working actively before
the new elections. However, in practise it will take at least 8 years for a person to be
eligible to stand as a candidate for the next elections, if/when she/he is marked to the
register. Further on, it is almost extremely sad, that persons identity is ruled by the
Supreme Administrative Court.

To conclude, I would like to return to the the Universal Declaration of Human Rights,
as mentioned at the beginning of the thesis. Freedom of association is the individual
right to come together with other individuals and collectively express, promote, pursue
and defend common interests.®* e right to freedom of association has been included
in a number of national constitutions and human rights instruments, including the
European Convention on Human Rights and the Canadian Charter of Rights and
Freedoms.® Freedom of association in the sense of workers’ rights to organize is also
recognized in the Universal Declaration of Human Rights and International Labour
Organization Conventions. e latter also protects collective bargaining in the con-
ventions on freedom of association. e right to freedom of association is sometimes
interchangeably used with the freedom of assembly. More speci cally, the freedom of
assembly is understood in a political context, which is dependent on the source (e.g.
constitution, human rights instrument, etc.). e right to freedom of association may,
thus, be understood as including the right to freedom of assembly.5%

Freedom of association is a popular term in libertarian literature. It is used in de-
scribing the concept of absolute freedom to live in a community or to participate in
an organization whose values or culture are closely related to one’s preferences; or, on
a more basic level, to associate with any chosen individual. e libertarian concept
of freedom of association is often rebuked from a moral/ethical context. In such a
system, operating under laws would allow business owners to refuse service to anyone
for any reason. Opponents argue that such practices are regressive and would lead to
greater prejudice within society. Libertarians also argue that freedom of association,
in a political context, is merely the extension of the right to determine with whom

523 e Decision by the High Administrative Court of Finland (KHO:n paat6s) 2011: 81.

524 Article 20 (UDHR) (1) Everyone has the right to freedom of peaceful assembly and association. (2) No one may be
compelled to belong to an association.

525 Jeremy McBride, Freedom of Association, e Essentials of Human Rights, Hodder Arnold, London, 2005, 18.
526 ibid.
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to associate in one’s personal life. For example, a person who values good manners or
etiquette may not relish in associating with a person who is not decent or uncouth.
us, a person voluntarily decides with whom to associate, based on his/her own voli-
tion. Libertarians believe that freedom of association, in the political sphere, is not a
fanciful or unrealistic notion, as individual human beings already choose with whom
they would like to associate based on a variety of reasons.
e electoral roll of the Saami Parliament was developed as a means for an individual
to participate as a candidate or/and a voter in the elections of the Saami Parliament.
e Parliament serves as the representative body of the Saami and decides on matters
relevant to the cultural and linguistic rights of the Saami.**
e Finnish Act on the Saami Parliaments? states: Section 3— De nition of a Saami

For the purpose of this Act, a Sami means a person who considers himself a Saami,
provided:
(1) at he himself or at least one of his parents or grandparents
has learnt Saami as his rst language;
(2) atheisadescendent of a person who has been entered in a land, taxation or
population register as a mountain, forest or shing Lapp; or
(3) at at least one of his parents has or could have been registered as an elector
for an election to the Saami Delegation or the Saami Parliament.

Initso cial web-pages the Norwegian Saami Parliament introduces the requirements
to be eligible to vote for Saami parliamentary elections. “A separate electoral roll has
been established for the purposes. To register in the electoral roll, an individual must
le a declaration stating that:
] he/she considers him-/herself a Saami, and
] the Saami language is his/her home language, or that at least one of his/her
parents, grandparents or great grandparents have or have had Sami as their
home language, or
1 he/she is the child of someone who is or has been registered in the electoral
roll.5s»”

Also in the web pages of the Swedish Saami Parliament similar approach has been taken:
”Infor varje val uppréttas en samisk rostlangd. Rétten att bli upptagen i rostlang-
den och dérmed ha rostratt har du som uppfattar dig som same och har eller har

527 e Finnish Saami Parliament www.samediggi.
528 974/1995; amendments up to 1026/2003 included

529 e Norwegian Saami Parliament http://www.samediggi.no/artikkel.aspx?M1d1=3485&Ald=3677&back=1 Accessed
21.11.2011.
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haft samiska som sprak hemma. Det gar ocksa bra om dina foraldrar, far- eller mor-
foraldrar har eller har haft samiska som sprak i hemmet eller om du har en foralder
som &r upptagen i réstlangden. Du ska ha fyllt eller fylla 18 ar pa valdagen och vara
svensk medborgare. Bestdmmelser om rostratt och den samiska rostlangden nns i
Sametingslagen (1992:1433).5%”

It should be noticed that when talking about of cultural, linguistic, welfare etc. rights
the issue of “membership” is probably not so problematic.  ese are rights that are quite
well provided to all Saami citizens in the Nordic countries, although improving is always
needed. However, in the context of property rights, land rights or usage rights, things
are more complicated.  ere are usually also economical interests related to land rights
as well to other nancial support provided by the national states in able the minorities
to develop their functions. In the context of the Saami, the nancial support is usually
targeted to the national Saami Parliaments, a representative bodies of the Saami.  ere-
fore, very understandable, the membership to the electoral roll of the Saami Parliament
becomes desirable. Naturally, it is relevant to ask, whether the membership is a require-
ment to be a subject of the ILO Convention No. 169 and therefore the bene ciary of
the rights. e connection between these two is at some extend unclear.

As explained in article No. 5 of this dissertation the national legal systems in Nordic
countries rely on the concept of immemorial prescription/usage (urminnes havd in
Swedish) when determining ownership to an area that has been used for long time.

is approach in the context of ILO Convention No. 169 becomes interlinked. How
do we take into account the immemorial rights to land and the other rights provided
by the ILO Convention No. 169 in general?

In Norway, according to Pettersen, in 2009 the Saami electoral register was com-
prised of 13 890 persons aged 18 and older. It had, thereby, increased by approximately
150 per cent since its establishment in 1989. In her study Pettersen states that, on the
other hand, we are unable to know how large this population could have been if all
persons with a known or unknown Saami background considered themselves to be
Saami and decided to join the electoral register.s

Pettersen continues, that the main reason why this remains unknown is because
Saami a liation had not been registered in the Norwegian censuses until 1930.
Combined with previously prevailing negative attitudes towards being a Saami, this
could have caused many to become unaware of their Saami heritage or, to make those
who were aware, reluctant to acknowledge it. At the same time, some Saami, who are
unaware of their heritage, may prefer to know. Others may, however, regard a quest for

530 e Swedish Saami Parliament http://www.sametinget.se/1061 Accessed 21.11.2011.

531 Pettersen Torunn, e electoral register of the Sdmediggi in Norway 1989—2009: Basis, growth and geographical
shifts, 2011, 23. Paper prepared for presentation at European Consortium for Political Research (ECPR), Joint Sessions of
Workshops, University of St Gallen, Switzerland 12-17 April 2011. A permission for quotation has been asked.
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their potential Saami heritage as irrelevant and/or meaningless. Still, it is likely that a
majority of the persons concerned acknowledge, as well as proclaim, their ful Iment
of at least one of the objective criteria for inclusion in the Saami electoral register.5*

Some may regard the Saami element of their ancestry as unproblematic. However,
in light of their total family history, these persons may also regard it as an unimportant
element in their daily lives and identities.  ere may also be persons whose life path
has led them to leave their Saami identity behind. ey were once Saami, but have
ceased to be.>®

In this respect, Pettersen continues to re ect on the Norwegian Saami situation.
Still, there are an unknown number of persons, in Norway, with a clearly de ned
and unproblematic Saami identity.  ese persons may consider themselves to be fully
Saami, a little Saami, su ciently Saami and/or Saami a combination of Saami and
another ethnic identity. On the other hand, an unproblematic Saami identity is not
the same as joining the electoral register of the Sdmediggi. So far, no wide-ranging
or systematic studies have been undertaken in order to investigate the choices made
by persons who qualify for inclusion. However, there is a widespread notion that
relatively many of those who ful | the criteria for inclusion choose not to join the
electoral register a reason for abstaining could either be a lack of political interest, in
general, and/or Saami policy, in particular. An additional reason could be a disagree-
ment with the existence and/or the activities of the Sdmediggi. Some may regard the
Samediggi as an appropriate and important institution, but as irrelevant to their own
lives. Furthermore, it may occur that some refuse to be accountable to a particular
aspect of the Samediggi’s overall activities. Last but not least, a reluctance to join may
also be caused by opposition to a registration of ethnicity in a public registry, in gen-
eral, and/or reluctance to declaring one’s own Saami identity publicly, in particular.5

What di ers between Finland and Norway? As noted, in Norway it has clearly
been acknowledged that persons have di erent reasons for not registering in the Saami
Parliament’s electoral roll. For instance, it may not play a signi cant role in their
personal lives. As a result, two concepts exist: “registered Saami” and “non-registered
Saami”. Only approximately 14 000 persons are registered, while the estimated total
Saami population of Norway varies between 75 000 to 100 000. In Finland, Saami
identity is closely connected to and is dependent on whether a person is registered or
not. It is, thus, also directly connected to legal subjectivity. e Finnish situation is
at odds with the Norwegian situation, where Saami identity is manifested irrespective
of whether a person is registered or not.

532 See ibid. 23-24.
533 ibid.
534 ibid. 24-25.
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2.3.3 Concluding Words

e rati cation of ILO Convention No. 169 has been under discussion in Finland
for almost two decades. is dissertation has sought solutions for the most di cult
questions related to the problems of the rati cation. Two main themes have arisen
within this context: the ownership question in regard to the land rights and subjects of
these rights. As is the case in many other countries, the primary obstacles for Finland’s
rati cation have been the Convention’s land right articles, as well as the recognition of
ownership and possession of the peoples concerned with their traditionally occupied
lands. So far, it has been impossible to nd a legislative solution with an adequate
political endorsement. e question regarding Saami land rights has, until recently,
been approached from two di erent and separate directions. On the one hand, there
has been a demand for discussions on historical land rights, determined in national
legislation according to property law, and their promulgation. On the other hand,
relief has been sought from international treaties, which would improve Saami land
rights and rights related to traditional livelihoods. In this respect, land rights provisions
of the ILO Convention are essential. Although links between rights determined in
national legislation and rights in IL are not required as, the ILO Convention maintains
aspecial status. e Convention manages rights, as well as their historical dimension,
concerning indigenous peoples. A concrete requirement regarding this historical
dimension is already expressed in the Convention’s rst article. Article 1 states that,
the Convention applies to indigenous peoples who are regarded as indigenous on
account of their descent from populations that inhabited the country at the time of
the establishment of the present state boundaries. In the area of present-day Finland,
this would refer to the 17thand 18th centuries.

In this respect, Article 34 of the Convention is crucial as it states that, in regard to the
characteristics of each country, the nature and scope of the measures that are to be taken
in order to give e ect to this Convention shall be determined ina exible manner.  us
far, in the models presented on land rights issues in Finland the starting points have not
been the special characteristics of Northern Finland, but are rather an administrative
model in which the Saami Parliament would have a stronger and more decisive role on
questions regarding land use, as well as stronger usufructuary rights. However, actual
ownership remains with the state. e northern lands would be administrated by a
council with both local and Saami members. Norway has established a Commission to
investigate issues of ownership. It has also developed a special Tribunal for resolving land
claims. is has, however, not yet been discussed in Finland. It may be argued that the
illustrated administrative model does not, in any way, account for the area’s legal-historical
characteristics. is relates to the Convention’s planned area of application, the persons
to be a ected, as well as the existing information from the area’s property law history.
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To date, the presented administrative models have taken a starting point where
the Convention would only be applicable to Lapland County’s three northernmost
municipalities and one reindeer herding district. However, the area occupied by in-
digenous peoples in the 17» and 18th centuries is a lot larger and also consists of the
middle and eastern parts of today’s Lapland County.

In this respect, the best comparison can be made to Sweden, with whom Finland
shares a joint property law history. In the context of Sweden’s rati cation of ILO
Convention No. 169, the Convention would apply to the area where all Lapp villages
were situated in the 17tand 18« centuries. In its entirety, this area is, in fact, larger as
it consists of the current reindeer herding area, which, at some points, extends south
of Lapland’s borders. Sweden has attempted to clarify the rati cation of ILO Conven-
tion No. 169 for as long as Finland. Under no circumstances has it been claimed in
Sweden that the Convention would only apply to a speci ¢ small and limited area
north of Lapland’s border.

An additional question relates to the subjects of the Convention. To date, the state
has suggested the establishment of an administrative body to govern the Northern
lands, where the ownership would still remain in a states’ possession.* In the con-
text of the presented administrative models, the Convention would apply to persons
registered in the Saami Parliament’s electoral register, as well as to other local peoples
regardless of whether they are descendants of an area’s original inhabitants or practice
traditional Saami livelihoods. In this respect, it is notable that the Convention focuses
on indigenous peoples and explicitly applies to them. An essential approach of the
Convention is the safeguarding of the possibility of practicing traditional livelihoods.
In this respect, a comparison to Sweden, where the Convention applies to Saami
reindeer herders, may be made. According to Swedish reindeer herding legislation,
the right to practice reindeer herding belongs to all persons of Saami descent, but
may only be practiced via a Saami village. Consequently, membership in a particular
village is mandatory.s* erefore, thoughts presented in the Swedish situation are in
line with what is normally understood to be a Saami (an indigenous person). In the
Finnish context, the subjects would not necessarily only be reindeer herders, as the
Forest Lapps who live in the Northern parts of Finland maintain their subsistence
through reindeer herding, shing, and hunting. In light of this information, it would
be reasonable to defend an arrangement where the Convention would apply to peo-
ples descending from the area’s original inhabitants and who maintain a considerable
amount of their subsistence via traditional livelihoods.

535 See more detailed on the issue in an article of this study, Joona, Tanja, e Political Recognition and Rati cation of
ILO Convention No. 169 in Finland, with some comparison to Sweden and Norway Nordic Journal of Human Rights Vol.
23 Nr. 3:2005.

536 Reindeer Husbandry Act, 1 and 11.
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In clarifying the question of right holders of ILO Convention No. 169 in Finland,
a possible solution may be found in a census that is to be carried out in, at least, the
areas of historical land rights. e census is a recommended expedient of the Com-
mittee of Experts of the ILO (CEACR) when states have di culties determining the
right holders of ILO Convention No. 169. For example, in the case of Ecuador, the
Committee notes that the peoples covered by the Convention are, in accordance with
Article 83 of the Constitution, the indigenous peoples with nationalities of ancestral
origin — black and Afro-Ecuadorian peoples. e Committee would be grateful if the
government indicated Ecuador’s total number, as well as the number of each region’s,
indigenous persons based on the latest census. e Committee also requests an indi-
cation of whether a person’s self-identi cation as indigenous was taken into account
in determining their ethnic origin. On several other occasions, the Committee has
requested that the census be undertaken in order to determine the Convention’s right
holders. e 2003 case of Argentina serves as an example.>

It appears as though censuses have already been conducted in Bolivia, with the as-
sistance of the United Nations Development Programme®®, and Colombia.>® In the
case of Norway>®, the Committee notes that there are no plans for further censuses
targeting a speci c indigenous criterion. e Norwegian Government uses the gures
of the Saami Parliament’s electoral lists to determine the Saami population, although
higher numbers are sometimes presented. In regard to Article 1 of ILO Convention
No. 169, the Committee highlights four di erent aspects: 1) A census is an o cial
way for a state to determine the number of its indigenous people(s), 2) a census
should include a speci ¢ “indigenous component” 3) a census should be based on
the self-identi cation of a person; and 4) the indigenous persons concerned should
be consulted in the formulation of questions, which would provide guidance for the
indigenous census.> However, it is clear that, according to the views expressed by
the Committee, the identi cation of indigenous peoples is a crucial aspect in regard
to these persons’ human rights situation. e implementation of Article 1 may be
regarded as a challenging task for states, while also serving as the origin for the reali-
zation of other rights.

537 CEACR: Individual Direct Request for Argentina, Submitted 2003.
538 CEACR: Individual Direct Request for Bolivia, Submitted 1995.

539 CEACR: Individual Direct Request for Colombia, Submitted in 1996.
540 CEACR: Individual Direct Request for Norway, Submitted in 1995.

541  ese views are expressed repeatedly in the cases of Argentina, Ecuador, Bolivia and Colombia. Almost all of the
rati ed countries face problems with the implementation of Article 1. s is especially di cult in countries with a large
indigenous population and in countries with many di erent peoples. For example, in Peru, there are 24 million inhabitants,
of which 9 million are indigenous, and there are 42 di erent ethno-linguistic groups. e Committee has often referred
to the di culties that have arisen from the various de nitions and terms used to identify the populations covered by the
provisions of the Convention. CEACR: Individual Direct Request for Peru, Submitted 2006.



168 ILO Convention No. 169

Finally, in reference to Article 14.1 of the Convention, which implies that indigenous
peoples’ rights of ownership and possession are to be recognized. As stated above, until
the mid-18™ century, the area’s indigenous peoples, the Lapps*2, were considered to
be the landowners. It would be possible to ful | the obligations of the Convention’s
land rights provisions by considering this information despite the fact that, later on,
national law did not consider the Lapps as the area’s landowners. If this perspective is
taken, rati cation could be justi ed on the basis of repairing the injustice confronting
the Saami, at that time. Additionally, one may assume that, politically, it would be
easier to enforce an arrangement in which Saami people’s possessions would be returned
in areas where they have previously held ownership. is may be tested through land
claims procedures, based on national property law, or the establishing procedures of
a Commission that is similar to the Finnmark Act, which investigates and reports on
existing ownership, as well as other rights.

As a last comment, the extremely challenging situation related to indigenous peoples’
land rights, and the rati cation of ILO Convention No. 169, not only in Finland
but also in other countries, must be highlighted. Often in times, questions are related
to important resources that are located within these territories and are an important
source of state revenue. State sovereignty may be challenged by the rati cation of the
Convention when the territories are returned to their traditional owners. One may
argue that the rati cation of ILO Convention No. 169 is easy, but that its implementa-
tionisdi cult. einternalization of the Convention into a state’s political and legal
practices is a process guided by the ILO Committee of Experts. Comparative aspects
of the study show that it is relatively di cult to estimate the substantial e ects of
the rati cation of the Convention. However, certain guidelines may be found. In the
Finnish context, the question of ownership should be evaluated based on historical
conditions, while considering the context of the potential rati cation — a context
that may change in the future.

When this research began, approximately ten years ago, only 14 countries had rati-

ed ILO Convention No. 169. Now, 22 rati cations have taken place. e increase
number certainly conveys the relevance of this Convention as the only legally binding
treaty dedicated to the protection of the rights of indigenous peoples. In Finland, its
rati cation should, thus, fundamentally be regarded as important for as long as the
conditions for the ful Iment of its provisions are met in accordance with national
conditions and equity.

542 e Saami were previously called Lapps. Lapp is used as an exonym, a name given by the others. However, the distinc-
tion is not so clear, some people still use also the word Lapp.
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2.3.4 Recommendations for Future Development — de lege ferenda

On the basis of the presented research, the nal part of this dissertation provides
recommendations and suggestions on how Finland could further proceed with issues
related to Saami peoples’ rights to their traditionally occupied lands and water, as well
as the possibility of ratifying ILO Convention No. 169. Some fundamental questions,
which are to be examined, include issues related to land rights, the identi cation of
land, ownership, questions related to land, and the subjects of these rights.

is study re ects many of the issues that have been under discussion in Finland,
Sweden, and Norway, for many years. It has been extremely important to realize that
many of the issues, debated today, are rooted far into the history of these areas. e
following recommendations contain similar suggestions to those presented by Sven
Heurgren in a 1999 Swedish Committee report.>* However, the suggestions consider
Finland’s national characteristics as required by ILO Convention No. 169.

*]  Firstly, the subjects or right holders of the Convention should be identi ed based
on the phrasing of Article 1 of the Convention and in the context of Article 14.
A census may be completed on behalf of a state, at least, within areas belong-
ing to historical Lapland. is is usually recommended by the Committee of
Experts in situations when determining the bene ciaries of ILO Convention
No. 169 is unclear.

of e land to which the Saami hold rights, under the Convention (Article 14.1.),
must be identi ed. s applies to both land that the Saami traditionally oc-
cupy and to land that the Saami occupy with others, as well. So far, historical
information on land areas occupied by the Saami has not been taken into ac-
count in state preparations.

] Measures are to be taken so as to ensure that the Saami have su cient land to
enable them to continue reindeer herding.

] Other Saami livelihoods connected to land, like shing and hunting should
be equally protected.

] It should be possible to receive state compensation for legal costs incurred in
connection with important cases involving Saami land rights. No case should
be left without investigation due to lack of money.

] Special consideration should be given to the situation of the Saami who have,
due to colonisation and integration, lost their language, but who still practice
traditional livelihoods in the area and have maintained their culture in many
forms. e strengthening of their identity and transmission to future genera-

543 SOU 1999:25.
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tions is of vital importance.  is may occur via, for example, compensation,
as well as protection and cultural development aid.

ILO Convention No. 169 does not explicitly recognise indigenous peoples’
rights to self-determination, autonomy, or self-government. It provides self-
management, and the right of indigenous and tribal peoples to choose their own
priorities. Basically, this provides indigenous peoples with the right to some
measure of self-government in regard to their institutions and in determining
the direction and scope of their economic, social and cultural development.
According to some scholars, this would mean ‘internal autonomy’ that would
give Saami the right to maintain their indigenous customs and institutions,
provided that they are compatible with national law or recognised human rights
standards. However, it must be highlighted that, especially in regard to land
rights, states are responsible for establishing adequate procedures to resolve the
land claims of the peoples concerned within the national legal system (Article
14.3)).
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THE PoLITICAL RECOGNITION AND
RATIFICATION OF ILO CoNVENTION No. 169
IN FINLAND, WITH SOME COMPARISON TO SWEDEN AND NORWAY

By TANJA JOONA™

Abstract: The demands of indigenous peoples for self-determination over their traditionally
occupied lands have caused new challenges for State sovereignty. Outside pressure from the
international community has led States to reconsider their relationsip with the indigenous
peoples living within their borders and to recognize their historical rights.This article surveys
the recent responses in Finland, Sweden and Norway to Sdmi demands for protection of land
rights pursuant to ILO Convention No. 169 of 1989 concerning Indigenous and Tribal Peo-
ples in Independent Countries. While Norway has ratified the treaty, Sweden and Finland
have not done so. They are however, aware of the potential impact of the law of the Conventi-
on and trying to remove the obstacles before the ratification. The article analyses the inter-
pretation and implementation of the Convention, which has caused disagreement and conflict
between the different stakeholders, and where legal concepts have been mixed in different
ways and used for political purposes.

Keywords: Sami land rights, ILO-Convention No.169

A. INTRODUCTION

This article surveys recent responses in Finland, Sweden and Norway to Sdmi demands for
protection of land rights pursuant to ILO Convention No. 169 of 1989 concerning Indigenous
and Tribal Peoples in Independent Countries (hereinafter ILO Convention No. 169, or the
Convention). While Norway has ratified the treaty, Sweden and Finland have not done so. As
will be shown, however, all three countries, regardless of the ratification question, are acute-
ly aware of the potential impact of the law of the Convention.

Indigenous ownership rights usually have long historical roots. On the land in question,
population is mixed, borders poorly defined, and proving ownership rights is intensely pro-
blematic. Claims from the Sdmi people with regard to land may collide with the equality
rights of other members of the States in question, where generous social, cultural and politi-
cal rights are enjoyed all citizens regardless of status.!

*Tanja Joona (b. 1975), MA Social Sciences (Lapland), PhD student at the Northern Institute for
Environmental and Minority Law at the University of Lapland. Email: tanja.joona@ulapland.fi.

1 Margret Carstens: “From Native Title to Self-Determination? Indigenous Rights in Australia and
Canada—A Comparison” (2001) 11 Law and Anthropology: International Yearbook for Legal

Anthropology, 248-281.
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In the three Nordic countries under discussion the interpretation and implementation of
the Convention has caused disagreement and conflict between the different stakeholders. The
legal concepts used have been mixed in different ways and used for political purposes; actors
look to their own political interests when interpreting texts. This article analyses this situati-
on. Itrelies heavily on official reports from the three countries in recent years, and also draws
on the significantly important guidelines to the treaty emanating from the 1LO.2

B. AN OverviEW OF ILO CoNVENTION NO. 169 IN THE NORDIC CONTEXT
1. SOME WORDS ON PROCEDURE

A fundamental principle of ILO Convention No 169 is that the persons protected by it shall
enjoy the full measure of human rights without discrimination.3 Importantly here, it specifies
that indigenous peoples have certain rights to the natural resources of their territories. They
have the right to participate in the use, management, protection and conservation of these
resources and the right to be consulted before natural resources are explored. Land forms a
basis of their existence as such and of all their beliefs, customs, traditions and culture. But the
right to land is also in potential conflict with sovereign interests, not just with regard to the
allocation of natural resources, their exploration and exploitation, but also with the problems
caused by, for example, overgrazing and environmental protection. Article 34 therefore unsur-
prisingly states that “the nature and scope of the measures to be taken to give effect to this Con-
vention shall be determined in a flexible manner, having regard to the conditions characteris-
tic of each country.” The Convention’s flexibility and the enduring problems of interpretation
will be examined later.

The ILO Committee of Experts, which supervises State compliance with the treaty,
encourages ratifying states to develop appropriate mechanisms to improve the participation of
indigenous peoples in the application of the Convention.#4 Ratification of the treaty marks a
start for dialogue and future consultations, where indigenous peoples are given an active role.
Indigenous peoples can also use the Convention as a useful tool for negotiating policies or pro-
jects affecting them.

Indigenous peoples as such have no formal position within the ILO structure. But they
can participate in ILO meetings and other activities as representatives of governments, or of
workers’ and employers’ organizations or other non-governmental organizations. 1LO’s

2 Particularly Manuela Tomei, and Lee Swepston: Indigenous and Tribal Peoples: A Guide to ILO
Convention No. 169 (Geneva: ILO 1996) (hereinafter ‘the 1996 Guide’); and ILO Convention on Indige-
nous and Tribal Peoples, 1989 (No. 169). A Manual (Geneva: ILO 2000) (hereinafter ‘the 2000 Manu-
al’).

3 Patrick Thornberry: “Indigenous Peoples: An Introduction”, in Patrick Thornberry (ed.): Interna-
tional Law and the Rights of Minorities (Oxford: Oxford University Press 1991) 332-382; and Lee
Swepston: “A New step in the International Law on indigenous and Tribal Peoples: ILO Convention No.
169 of 1989, ibid. 329-377.

42000 Manual 80.
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supervisory system does not provide for the filing of complaints by individuals or general
NGOs, including indigenous organizations. But it permits complaints from employers’ or
workers’ organizations on behalf of or concerning indigenous organizations, communities
or individuals.5

2. THE ISSUE OF DEFINING THE CONVENTION’S RIGHTS-HOLDERS

NO CLEAR DEFINITION

ILO Convention No. 169 does not fully define who indigenous and tribal peoples are. Article
1(1) defines indigenous peoples as people who are descendants from the populations which
inhabited the country at the time when the present State boundaries were established and who
have wholly or partially retained their own social, economic, cultural and political instituti-
ons. The full wording of the provision is as follows:

Article(1) This Convention applies to:

a) tribal peoples in independent countries whose social, cultural and economic conditi-
ons distinguish them from other sections of the national community, and whose status is
regulated wholly or partially by their own customs or traditions or by special laws and
regulations;

b) peoples in independent countries who are regarded as indigenous on account of their
descent from the populations which inhabited the country, or a geographical region to
which the country belongs, at the time of conquest or colonisation or the establishment of
present state boundaries and who, irrespective of their legal status, retain some or all of
their own social, economic, cultural and political institutions

This definition correlates with the definition used for the purposes of what may be said to
amount to general international law in this area. The Convention adopts an approach based on
objective and subjective criteria, whereby the objective criterion means that a specific indi-
genous or tribal group or people meets the requirements of Article 1(1) and recognizes and
accepts a person as belonging to their group or people. The subjective criterion implies that
the person in question identifies himself or herself as belonging to this group or people; or the
group considers itself to be indigenous or tribal under the Convention. The treaty seems to
focus on the present situation, though historical continuity is important too. The challenge is
how to improve the living and working conditions of indigenous and tribal peoples so they can
continue to exist as distinct peoples, if they wish to do so.6

NORDIC DEFINITIONS OF INDIGENOUS SAMI

Itis commonly agreed that the Sami people are a “people” for the purpose of Article 1(1). But
that is not to say there is universal acceptance of what makes a person a Sami for the purpose
of domestic or international law. In spite of the fact that the Sami, at least for the purpose of
political speech making, consider themselves one nation in four States (Sami people also

52000 Manual 74-78.
6 2000 Manual 7-8.
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inhabit parts of Russia), there is a lack of a joint or common definition. This is one of the basic
problems in regard to land rights from a property law perspective and the recognition and
implementation in these countries of the international Convention.

In Finland, Sweden and Norway the Sami elect representative bodies, Sami Parliaments,
which have advisory functions vis-a-vis the national governments. According to the laws
regulating the right to vote in these parliamentary elections people are Sdmi if they regard
themselves as such and have learnt Sami as their first language, or have at least one grandpa-
rent (in Norway even a great-grandparent) who has learnt the language. In Sweden, spouses of
Sami meeting these criteria are entitled to Sami status. In Finland’s Sdmi Parliament Act, the
term Sami also refers to a person who is a descendant of a person who has been entered in a
land, taxation or population register as a mountain, forest or fishing Lapp (an old term for the
Sami).

THE SAMI POPULATION

It is estimated that approximately 100 000 Sami persons live in Northern Fennoscandinavia
and on the Kola Peninsula; areas that cover parts of Finland, Norway and Sweden. The figures
presented in table 1 below are based on information presented by the Sami parliaments.

FINLAND SWEDEN NORWAY
Séami Parliament 5121 (1999)7 5900 (1997)8 5497 (1989)°
Election register 9923 (2001)
Estimation of the total 7500 15000-17 000 50 000
Séami population10 even 20 000-25 000
Estimated Sdmiarea  S&miHomelandin 51 Sami village from  County of Finn-
in each country Northernmost Karesuando (north)to  mark in Northern
Finland Idre (south) Norway to Rgros
(south)

3. IMPORTANT PROVISIONS IN THE CONVENTION

LAND RIGHT ARTICLES

Inthe following this article introduces the central land right provisions of ILO Convention No.
169. They are of special importance in Norway, Sweden and Finland (but also in many other
countries). The provisions caused significant problems to countries in a process of ratificati-
on or implementing an already ratified Convention.

7 http://www.samediggi.fi/suomi/toimieli/tilasto2htm (visited 28 November 2003).

8 http://www.sapmi.se/ssr/same_sverige.html (visited 28 November 2003).

9 http://www.samediggi.no.default.asp?selNodelD=110&lang=no (visited 28 November 2003).

10 These estimations are based on official documents, literature, Internet etc. There is no, however,
any information detailing where these figures were obtained or on what they are based, who these people
are, where they live etc.
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Two parts of the treaty deal with land rights. They include Articles 13 through 19, of
which Articles 14 and 15 contain the most concrete obligations for the ratifying States. Accor-
ding to Lee Swepston, the Convention was framed in such a way to provide for the possibili-
ty of a separate land rights regime within the context of the national legal system. Indigenous
peoples have land rights even when they are different from those recognized by the national
legal system. At the same time, the national legal system is the framework within which land
rights must be realized.1

ARTICLE 14
Article 14 is the most important provision on land rights in the treaty. It states:

1. The rights of ownership and possession of the peoples concerned over the lands which
they traditionally occupy shall be recognised. In addition, measures shall be taken in
appropriate cases to safeguard the right of the peoples concerned to use lands not exclu-
sively occupied by them, but to use lands which they have traditionally had access for
their subsistence and traditional activities. Particular attention shall be paid to the situa-
tion of nomadic peoples and shifting cultivators in this respect.

2. Governments shall take steps as necessary to identify the lands which the peoples con-
cerned traditionally occupy, and to guarantee effective protection of their rights of
ownership and possession.

3. Adequate procedures shall be established within the national legal system to resolve land
claims by the peoples concerned.

The provision requires State parties to recognize the rights of ownership and possession of the
peoples concerned over lands they traditionally occupy. In addition, governments shall take
measures to safeguard the rights of the peoples concerned to use lands not exclusively occu-
pied by them, but to which they traditionally had access for their subsistence and traditional
activities.

In order to recognize and protect indigenous and tribal peoples’ rights to the lands they
traditionally occupy, it is necessary to know which these are. The identification of indigenous
and tribal peoples’ lands is therefore crucial. This is an ongoing process in Finland and in
Sweden.12

When drafting the Convention, the International Labour Conference concluded that in
some circumstances the right to possession and use of the land would satisfy the provision’s
conditions as long as there was a firm assurance that these rights would continue. This may be
the case, for instance, in situations where isolated indigenous and tribal peoples live on reser-
ves or where there is shared use of certain lands.13 The Convention also requires States to esta-

111 ee Swepston: “A New Step in the International law on Indigenous and Tribal Peoples: ILO Con-
vention No. 169 of 1989”, supra note 3, 348.

121n Finland the Ministry of Justice has appointed a historical-legal research group to investigate
among other things the identification of historical land right areas. See http:// www.om.fi/16860.htm
(visited 12 January 2004).

131996 Guide 31-32.
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blish adequate procedures within the national legal system to resolve land claims by the peo-
ples concerned. In some situations, problems may arise out of these land claims. These can be
with other indigenous communities, or with outside settlers or other stakeholders.14

ARTICLE 13

Article 13(1) states that governments shall respect the special importance for the cultures and
spiritual values of the peoples concerned of their relationship with the lands or territories, or
both as applicable, which they occupy or otherwise use, and in particular the collective aspects
of this relationship. The Convention recognizes both individual and collective aspects of the
concept of land. It thus encompasses land which a community or people uses and cares for as a
whole. Italso includes land which is used and possessed individually, e.g. for home or dwelling.
Land can also be shared among different communities or even different peoples. This means that
a community or people lives in a certain area and also has access to, or is allowed to use, anot-
her. This is especially the case with grazing lands, hunting and gathering areas and forests.15

ARTICLE 15

Article 15 concerns the rights of these peoples to the resources pertaining to their lands. This
has been considered to be an especially difficult provision to interpret. It is drafted in terms
which are far from specific because it is intended to apply to many different national situati-
ons. There are many cases in which the State constitution provides that the State alone owns
mineral and other resources. In such cases, Article 15(2) provides that, when a government
retains the ownership of mineral or subsurface resources, it has to consult these peoples in
order to determine whether and to what degree their interests would be prejudiced, before it
allows any programmes for the exploration or exploitation of the resources to be undertaken.
The consultation has to be undertaken before allowing these acts.16

OTHER PROVISIONS

It is widely recognized that traditional economies in many countries constitute the basis of
indigenous and tribal peoples’ economical survival. In regard to traditional livelihoods and
land use of indigenous peoples, Articles 16-19 and 23 of the Convention are also of relevan-
ce.17 These traditional livelihoods are based on detailed knowledge of the environment, and

14 Article 14(3). See, e.g., the Swedish Taxed Mountain Case, Supreme Court Judgement 1981. In
Finland such claims have never been taken to court.

152000 Manual 30. See also C. K. Roy: Land Rights of the Indigenous Peoples of the Chittagong
Hill Tracts, Bangladesh (Jumma Peoples Network in Europe [JUPNET]),1996, 26-28.

16 See also 2000 Manual 34-41.

17 Indigenous and tribal peoples should not be removed from their lands (Article 16). Persons not
belonging to these peoples shall be prevented from taking advantage of their customs or of lack of
understanding of the laws on the part of their members to secure the ownership, possession or use of
land belonging to them (Article 17). Article 18 provides that adequate penalties shall be established by
law for unauthorised intrusion upon, or use of, the lands of the peoples concerned. National agrarian
programmes shall secure to the peoples concerned treatment equivalent to that accorded to other sectors
of the population (Article 19).
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originate from generations of experience of caring for and using their traditional lands. In
Norway, Sweden and Finland Sami reindeer herding (as well as fishing and hunting) forms a
traditional livelihood which is treated very differently in the national legislations.

But the traditional economies are not attractive to the young generations. In Finland, for
example, about 1,000 Sami are reindeer herders (of total 7,500 Sami). This development can
be a result of many different factors. The Convention, however, highlights the need to recog-
nize indigenous and tribal peoples’ specific knowledge, skills and traditional technologies as
basic factors in traditional economies and the need to strengthen and promote these econo-
mies with the participation of indigenous and tribal peoples. The Convention also requires
States to provide enough land for the peoples concerned for their means of subsistence and to
provide them with the necessary financial and technical assistance to enable them to maintain
and develop their traditional economies in a sustainable way. According to the 2000 Manual,
emphasizing the importance of traditional activities does not mean that indigenous and tribal
peoples cannot seek work outside their communities, or take on new economic opportunities.
It means that traditional activities are recognised as a very important part of indigenous and
tribal peoples’ economies and cultures, and the Convention stresses the need for their protec-
tion.18

FLEXIBILITY AND ITS PROBLEMS

Many of the provisions in the Convention are qualified by terms such as “as appropriate”, “as
necessary”, *“ wherever practicable” or “to the extent possible”. These terms provide flexibi-
lity to the Convention, although critics say that they may have the effect of limiting or obscu-
ring the obligations of ratifying Governments.

The flexibility has lead to difficult questions of interpretation. In the Nordic countries
there are conflicts of interest in many areas that touch upon difficult issues of treaty interpre-
tation. The Sami right to use land for reindeer herding, hunting and fishing in certain areas is
poorly defined or not defined at all. In many cases these rights apply to land owned and used
by other people. In Sweden, for example, ownership rights to parts of the mountain areas are
a controversial issue. Sami ownership rights to parts of this reindeer breeding area have only
been examined by the courts in a few cases.

The conflicts that have arisen between the Sami and landowners are a result of a series of
circumstances for which neither party can be blamed. In Sweden, Finland and Norway the
State has — from the mid 18t century and late 20th century — actively encouraged settlers and
others to cultivate areas used exclusively by the Sami for reindeer herding, fishing and hun-
ting. The politicization of the Sdmi question from the 1960s onwards has also led to stronger
demands towards the nation states such as the demand to have their rights investigated and
recognized, and not to be treated as a despised minority. The following chapters will shortly
introduce the solutions realized and planned in Norway, Sweden and Finland in regard to ILO
Convention No. 169.

18 2000 Manual 51.
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C. THE FINNISH PLANL9
1. A SLOW PROCESS

Rights of the Sdmi people as an indigenous people and minority are limited in Finland. The
law does not currently recognize any special rights to traditional livelihoods: reindeer herding,
fishing and hunting, and they say little regarding their use of traditional lands and waters.
About 90 per cent of the land in the Sdmi homeland of northernmost Finland, where Sami cul-
tural autonomy is secured by law, is presently owned by the State; private owners own the rest.
In the late 1980s new information was retrieved affecting the historical land right question.
Kaisa Korpijaakko argued that the Lapps may have had an ownership to the land and water are-
as in northern part of Sweden-Finland in the 17th and early part of the 18th century.20 The Con-
stitution Committee of the Finnish Parliament mentioned the same possibility in 1990. To cla-
rify the situation, a State committee recommended in 1990 resolving unsettled questions by
amending the law — unsuccessfully as it turned out. In 1993, the task of clarifying Sami rights
was given to the S&mi Delegation (the predecessor of the Sdmi Parliament), and later passed
on to the present Sami Parliament.

A process to clarify the position was, however, initiated in the late 1990s. Progress has
been slow and controversial. The State’s intention was to solve the question by political con-
sensus through establishing bureaucratic organs to administrate the northern lands, which
would remain in State hands. As consultations got under way, however, very few stakeholders
had anything positive to say about it. After several reports and committee deliberations, the
Ministry of Justice in 2003 appointed an academic research group to investigate the historical
and current legal position of those State lands.

2. THE VIHERVUORI REPORT

In order for Finland to proceed towards ratifying the Convention, the Ministry of Justice deci-
ded in 1999 to invite Dr Pekka Vihervuori to prepare a report clarifying issues of land, waters,
natural resources and traditional livelihoods in the Sami homeland. The purpose of the report
was not, however, to deal with the issue of land ownership. It report pays special attention to
the obligations of the Convention and examines also the provisions of the national legislation
in force. Finally, the report proposes modifications of the legislation concerning land use, but,
as such, it does not advise on whether Finland should ratify the Convention.2!

19 See also Tanja Joona: “Finland and the Process of Ratifying ILO Convention No. 169” (2003) 27
Indigenous Affairs 40-45.

20 Kaisa Korpijaakko: Saamelaisten oikeusasemasta Ruotsi-Suomessa (Helsinki: Lakimiesliiton
kustannus 1989).

21 pekka Vihervuori: Maahan, veteen ja luonnonvaroihin seka peinteisiin elinkeinoihin kohdisuvat
oikeudet saamelaisten kotiseutualueella (Helsinki: Oikeusministerion yleisen osaston julkaisuja
3/1999).
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The report proposed, however, the founding of a Land Rights Council of the S&mi Home-
land in connection with the Sdmi Parliament. Four of the members of the Council would be
nominated by the Sami Parliament and four by the four municipalities of the homeland. In
practice, the Sami would have a leading role in the Land Rights Council. The Council would
supervise the respect of the rights and interests of the Sami and of the other local population
relating to the use of the lands and waters in the homeland. The Council would have the right
to speak and appeal in matters concerning the application of the laws on the use of the land
and waters.

The report also proposed that a Land Rights Fund should be established and overseen by
the Land Rights Council. A part of the income earned by the National Board of Forestry, the
Forest Research Institute and the State’s Real Estate Office for their activities in the homeland
would be given to the Fund. The resources of the Fund could be used for the development of
the traditional livelihoods, for repairing damages caused by the use of the lands, and for the
promotion of the interests of the Sami. Between at least third and a half of annual revenues
would be forwarded to the Sdmi Parliament and at least a third to the municipalities in the
homeland.

Introducing different kinds of provisions on new rights and limitations would modify the
legislation on the use of the land and natural resources. The Reindeer Husbandry Area would
be divided into two parts. In the part located in the Sdmi Homeland, only what is termed
‘minor harm’ to reindeer husbandry interests would be tolerated, less, that is, than in the other
part. In areas managed by reindeer-grazing associations, where at least half of the reindeer
owners are Sami, the right to graze reindeers would be granted only to the Sdmi and other rein-
deer owners living in the area. The report could be criticized for not elaborating the meaning
of ‘minor harm’.

3. OTHER REPORTS

The Ministry of Justice requested opinions on the Vihervuori report from 57 different instan-
ces. The response covers a wide variety of viewpoints. There were also many proposals on
how to proceed further. As a comment to the requested opinions the Ministry of Justice deci-
ded there was a need for more work before Finland could ratify the Convention. In that light,
the Ministry in 2000 commissioned another legal expert, Dr Juhani Wirilander, to prepare a
legal assessment from the perspective of real estate law on analyses so far made on the land
ownership issues in the S&mi homeland.22 The Ministry also appointed a Sami Commission
with the task to assess whether it would be advisable to realize the proposals of the Vihervuo-
ri report, or whether they should be modified. The Sami Commission’s proposals were to meet
the minimum criteria of the Convention. The Governor of the Province of Lapland, Ms. Han-
nele Pokka, was appointed chairperson of the Commission.23

22 Jihani Wirilander: Lausunto maanomistusoloista ja niiden kehityksesta saamelaisten kotiseutu-
alueella (Helsinki: oikeusministerid 8. elokuuta 2001).

23 With members from the Ministries of Justice, Agriculture, Forestry and Finance, the National
Board of Forestry, the four municipalities of the Sami Homeland, the Sami Parliament, the Skolt Sami
and the reindeer-grazer associations in the S&mi Homeland.
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Wirilander’s study found no clear evidence of Lapp villages having owned the areas used
by them in the mid-18t century. The report does say, however, that single families evidently
had ownership over the special areas as fishing and hunting sites and herding areas in the mid-
18t century. The S&mi Commission recommended continued State ownership of the land, but
that an eleven-strong Directorate of Sdmi Homeland should be established. The chairperson
of this Directorate would be elected by the Government, five members each by the Sami Par-
liament and the municipalities. Decision making would be made by a simple majority. This
Directorate would have competence to decide on general guidelines on the use of State-owned
land in the Sdmi Homeland.

These proposals were not unanimous, and several dissenting opinions were submitted,
including a joint dissenting opinion. The Sdmi members of the Commission did not want to
see the proposals implemented. The Ministry of Justice, however, proceeded to draft a
Government Bill in 2002 to set up the Sdmi Homeland Consultative Committee . Two alterna-
tive committee structures were suggested: One that was similar to the that of the Commission,
and another where an extra member would be nominated by the reindeer-herding associations
of the Sami Homeland and where a two-third majority would make decisions.

Most comments on the proposals were critical, including those from the Sami Parliament.
Calls were made for thorough historical and legal research to clarify the unclear legal and his-
torical situation. Given this response, the Ministry ‘buried’ its draft.

4, THE HISTORICAL AND LEGAL RESEARCH PROJECT

The Ministry of Justice then decided in early 2003 to commission a research project to study
from a historical and legal perspective the settlement patterns, population history, land use and
land ownership in the area of historical Lapland which at present is part of Finland. The rese-
arch would concentrate on the period 1750-1923 and study 1) the legal situation of land use
rights and land ownership in Finnish Lapland, 2) historical developments after Finnish sett-
lers’ arrival to Lapland and 3) historical developments concerning the position of mountain
and forest Sami.

Source materials include legislation, court verdicts, and tax material, administrative
materials (decisions of Governors, tax authorities, etc.); correspondence of authorities, and
decisions made in connection of the establishment farms by the settlers. The research group
consists of experts from the Universities of Oulu (history) and Lapland (law) and the work is
estimated to be finished in the fall of 2005. The question of ratification of the Convention will
be reconsidered after the project has submitted its findings.

D. RATIFICATION OF NORWAY IN 1990
1. AN EARLY PROPONENT FOR RATIFICATION
The Sami rights process in Norway dates from the controversy of the Alta river power plant of

the 1970s. A Sdmi Rights Commission has been operative since 1980 with a task of clarifying
and creating a basis for consolidation of the legal position of the Sdmi in Norway. The Com-
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mission’s report of 1984 included an extensive assessment of relevant international law, and
led to the establishment of Sdmi Parliament, elected for the first time in 1989, and the inclu-
sion in the Constitution of Article 110a on the rights of the Sami in 1988.24 Norway was the
first country to ratify the Convention, and did so in 1990. When ratifying the Convention,
there was an examination to make sure that there was no contradiction with Norwegian law.
At the same time, ILO was informed that matters of Sami land rights remained partly dispu-
ted and unsettled, and were under consideration by the Commission, with a view to possible
changes in legislation.25

2. ISSUES OF DISCUSSION

At the time of ratification, the Ministry of Justice did not question that there were areas in
Norway that were “traditionally occupied” by the Sami, and where their rights of “ownership
and possession” should be recognised. However, contrary to the demands of Article 14(2), the
Ministry did not identify the areas. Moreover, it interpreted the phrase “ownership and pos-
session” narrowly, and concluded that a “protected right to use” was also covered by the phra-
se. As aresult of this, the view in Norway in 1990 was that current regulations on the rights to
land and natural resources fulfilled the requirements of the Convention. Norway’s understan-
ding of the Convention has not been criticized by the ILO. In acomment on Norway, the ILO
Committee of Experts has stated that

[it] does not consider that the Convention requires title to be recognised in all cases in
which indigenous and tribal peoples have rights to lands traditionally occupied by them,
although the recognition of ownership by these peoples over the lands they occupy would
always be consistent with the Convention.26

The ILO organisation has shown an active interest in Norway’s process and asked to be kept
informed of its progress. Thus, ILO has not given the Norwegian Government reason to doubt
its interpretation of the land right articles of the Convention; it is rather their own Sami rights
process that has brought forward arguments and different points of view regarding the under-
standing of the Convention compared to alternative proposed changes in land administration
and rights, especially in the county of Finnmark.2?

24 NOU 1984:18 Om samenes rettsstilling.

25 Unpublished seminar paper by State Secretary Anne Lise Ryel, Ministry of Justice, Norway.
Rovaniemi, Finland, 5 May 2001.

26 Committee of Experts, Observation 1995, §17.

21 Unpublished seminar paper by State Secretary Anne Lise Ryel, Ministry of Justice, Norway.
Rovaniemi, Finland, 5 May 2001; Unpublished seminar paper by Legal Advisor Jon Gauslaa, Ministry
of Justice, Norway. Rovaniemi, Finland, 5. May 2001.
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3. RECENT DEVELOPMENTS

The legal opinion of Norway’s ratification has been questioned, not only by the Sdmi Parlia-
ment, but also by a number of legal experts,28 as well as the Sdmi Rights Commission, which
released two reports in January 1997. The first was compiled by the Commission itself.29 The
second was a review by sub-committee of the Commission.30 This latter report points out that
even if Article 14(1) does not require Sami to be given title to the land they traditionally have
occupied, they have to be given at least most of the powers enjoyed by an “ordinary” land
owner. The sub-committee estimates that at least the Sdmi heartland of Inner Finnmark (the
Karasjok, Kautokeino and Upper Tana areas) was “traditionally” occupied by the Sami, and
perhaps also other areas where there were Sami settlements and Sami dominance of natural
resources and their exploitation.

The Sami Rights Commission recommended 1) transferring the land and non-renewable
resources from the State to a newly established governmental council, Finnmark grunnfor-
valtning (Finnmark Land Management) , with equal representation from the county council
and the Sami Parliament (four from each of them); 2) transferring most of the renewable
resources from the State to the municipalities; and 3) giving the Sami Parliament a delaying
veto when Sami interests are at stake.3! According to the sub-committee, it is not clear that
even these proposals go far enough in recognising Sdmi rights of “ownership and possession”.

Consultation on the proposals set out in NOU 1997:4 continued to the end of 1999. Finn-
mark county assembly and the Sami Parliament both pursued vigorous and thorough review.
After a legal analysis and political discussions, legislative action was recommended. A bill
was therefore prepared setting out the rights to and management of land and natural resources
in Finnmark county. The bill was published in April 2003, and the Act passed 24 May, 2005.32

The purpose of the Finnmark Act is to facilitate the management of land and natural
resources in a balanced and ecologically sustainable manner in the best interests of the Sami
people, their culture, reindeer husbandry, economic and community interests, and of people
in the country in general. The Act establishes the Finnmark Land Management Commission,
an independent body stationed in Finnmark to oversee management of land and natural
resources. The Commission will be governed by a Board of seven. Finnmark County Council
and the Samediggi (Sami Parliament) shall each elect three persons and their alternates. The-
se members and their alternates must be resident in Finnmark. Among the members elected
by the Samediggi, at least one (or his or her alternate) shall be a representative of the reinde-
er-herding industry. The seventh member and his or her alternate shall be appointed by the
King in Council. Many criticized the bill. For example, the Sami Parliament rejected it out

28 E.g., Otto Jebens: Om eiendomsretten til grunnen i Indre Finnmark (Oslo, 1999.)

29 NOU 1997:4, Naturgrunnlaget for samisk kultur.

30 NOU 1997:5 Urfolks landrettigheter etter folkeretten og utenlandsk rett.

31 H. Minde: “Sami Land Rights in Norway: A Test Case for Indigenous Peoples” (2001) 8 Journal
of Minority and Group Rights page no missing; and NOU 1997:4 Naturgrunnlaget for samisk kultur.

32 Forslag til Lov om rettsforhold og forvaltning av grunn og naturressurser i Finnmark fylke (Finn-
marksloven) Published in 4.4.2003. See more in English at http://www.samediggi.no/default.asp?selN-
odelD=313&lang=no. (visited 11 November 2003).
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right, claiming it violated Norwegian legal precedent and national and international law on the
rights of indigenous peoples.33

In the summer of 2003 the Norwegian Parliament commissioned Professors Hans Petter
Graver and Geir Ulfstein of the University of Oslo to prepare a legal opinion on human rights
and the proposed Finnmark Act. , The proposed Finnmark Act, they say in their report,34 does
not meet human rights legislation and commitments. Representatives of the Labour Party and
the coalition in the Storting Justice Committee agreed however Monday 9 on May on a com-
promise for the wording of the Finnmark Act. A 25-year-long battle over the right to land and
water in Norway’s biggest county may have come to an end when the Act was discussed and
approved in the Odelsting on 24 May 2005. This means that 96 percent of Finnmark’s land area,
an area the size of Denmark, will be transferred from the State to the citizens of the county.

E. INVESTIGATIONS IN SWEDEN
1. THE HEURGREN REPORT

In Sweden the Convention has been under consideration in the National Assembly (the Riks-
dag) for more than ten years. In 1997, the Government decided to appoint a one-man Com-
mission with the task of examining whether Sweden should ratify ILO Convention No. 169
and the measures necessary for Sweden to be able to live up to its provisions. The Heurgren
Report of 1999 — entitled “The Sdmi — an indigenous people in Sweden™35 — concluded that
Sweden fulfilled the treaty requirements in most respects, but that the land right articles might
be problematic. The report also pointed out that, despite the fact that the Convention uses the
expression “rights of ownership and possession”, this does not necessarily involve a formal
title to the land. However, the Convention assumes that these land rights satisfy certain mini-
mum requirements. In the Heurgren Report’s estimation, this minimum level corresponds to
a right of use and possession of the land with strong protection under the law.36

The report also states that the rights to land enjoyed by the Sami today do not meet these
minimum requirements, since the Sami are forced to tolerate serious infringements of their
reindeer hushandry rights. For Sweden to fulfil these minimum requirements, the Sdmi must
enjoy the same protection against such infringements as applies to other land use rights. The
report concluded that Sweden may ratify the ILO Convention No. 169, but that this should not
occur before a number of measures relating to Sdmi land rights were implemented:

First, the land to which the Sami have rights under the Convention must be identified. This
applies partly to land which, under the terms of the Convention, has traditionally been occupied

33 Some the comments are found in English at http://www.samediggi.no/default.asp?selN-
odelD=313&Ilang=no. See, for example, Counsellor Sara’ speech to the UN, a statement by the Sami
Council, and a press release about the Finnmark Act (visited 11 November 2003).

34 Folkerettslig vurdering av Forslaget til ny Finmarkslov.

35 S0U 1999:25, Samerna — ett ursprungsfolk i Sverige. Fragan om Sveriges anslutning till ILO:s
konvention nr 169, Stockholm, 31 March 1999.

36 SOU 1999:25, P. 25-26.



PARTIIl The Articles 185

by the Sami, and partly land to which they have traditionally enjoyed right of usage jointly with
others. A boundary commission should therefore be appointed to solve these issues. Second, a
survey should decide the scope of S&mi hunting and fishing rights on land traditionally occupi-
ed by them. Third, the S&mi should be protected against infringements of their reindeer hus-
bandry rights. On land traditionally occupied by the Sami, they should be granted the right to
transmit their hunting and fishing rights to others in exchange for payment. On land traditio-
nally used by them together with others, greater protection against limitations on the right to
reindeer hushandry is necessary. The Heurgren Report also suggested measures to ensure that
the Sami have enough land to sustain reindeer husbandry and that a mechanism be put in place
that ensures compensation from the State for legal expenses in important cases of principle with
respect to Sami land claims. As an additional initiative, the report proposed a national informa-
tion campaign on the Sdmi as an indigenous people and on S&mi culture. Information specify-
ing the effects of Swedish ratification on the parties involved was also needed.3”

2. DISPUTED ISSUES

After the Commission’s report, statements from 60 different bodies were submitted. While
they accepted the majority of the assessments and interpretations, many were critical of the
Commission’s proposal to protect reindeer husbandry rights, which they considered too
extensive and possibly, moreover, in contravention of the Swedish Constitution. It was main-
tained the proposed amendment would affect landowners unreasonably severely and impair
or completely inhibit their ability to manage their forestry interests. Many also pointed out the
lack of clarity in the interpretation of the Convention and that this would lead to uncertainty
about the effects of implementing the Convention in Sweden.38

Regarding the establishment of a boundary commission to define the geographical boun-
daries of land rights and a commission to survey the extent of hunting and fishing rights, most
opinions were positive. There was agreement on the necessity of a definition of the legal posi-
tion on these issues. Those who were critical of Swedish ratification w believed it would have
serious consequences for the majority of the population because there would be more intensi-
ve protection of Sami land rights and the Sami would have proportionately greater influence
over hunting and fishing than other groups. Stronger protection of Sdmi reindeer husbandry
rights and increased influence over hunting and fishing would lead to serious long-term diffi-
culties for the forestry and agriculture sectors and reduce the opportunities for hunting and
fishing for the majority of the population. Reindeer-owning Sami would be favoured at the
cost of the rest of the population. It was feared that such a development would create conflicts
between reindeer-owning Sami and others. It was also felt that a more detailed analysis should
be made on how ratification would affect tourism and opportunities for mineral extraction.
Even Sami groupings requested more extensive impact analyses, particularly on the impact
on non-reindeer owning Sami.3®

37S0U 1999:25, p. 25-31.

38 Unpublished seminar paper by Géran Ternbo, Department Secretary in the Swedish Ministry of
Agriculture, Rovaniemi, Finland 5 May 2001.

39 1bid.
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Arguments against ratification were informed primarily by the ongoing controversies
surrounding the use of land in parts of the reindeer husbandry area. For the Convention to be
ratified, it was thought necessary to define at least the outer reindeer husbandry boundaries
more clearly than they are at present. If these boundaries were not clearly defined, it would be
difficult to established exactly where the Convention’s provisions for protection of land rights
should apply. One must also emphasize that boundary identification by a boundary commis-
sion will not preclude a person’s right to bring the dispute before a court of law. Against this
background the Swedish Government appointed a boundary commission consisting of a
group of experts specialised in law (property law), land surveying and legal history. It is esti-
mated that this commission will be able to complete its assignment within a three-year peri-
od. After this survey the Government will return to the issue of ratification of ILO Conventi-
on No. 169.40

Inarecently published book, Bertil Bengtsson summarizes the situation in Sweden at the
moment.4! He goes through the historical issues of land ownership, the meaning of reindeer
herding and the immemorial rights in the area. He also examines the environmental questions
related to reindeer herding and finally gives comments of ILO Convention.

F. CoNCLUSION

The Governments of Finland, Norway and Sweden have progressed in their investigations
into Sami rights in recent years. While this is perhaps the result of national and international
pressure from the indigenous peoples themselves, it also a result of improved and wider
knowledge of the issues. It is reasonable to ask whether these solutions, planned or imple-
mented so far in these countries, actually fulfil the requirements set down in the Convention.
The legal status of the Convention’s core provisions is still unclear on the matter of special
indigenous land and self-determination rights and a system for their management.

It seems that countries have taken steps to establish new political bodies with represen-
tation from the indigenous communities and other local interests before the basic legal ques-
tions have been solved and the rights recognized. Shouldn’t it be vice versa? Solutions thus
far adopted have an ethno-political purpose and perspective. They would not necessarily
entail protection for the traditional livelihoods practiced in the area. Members of land right
councils may have very disparate interests. Ratification of an international treaty such as ILO
Convention No. 169 should, it could be argued, not be an absolute value but a benchmark for
rights that have already been fulfilled.

In the Nordic countries governmental and Sdmi representatives have firmly supported
ratification of the ILO Convention No. 169, seeing it as an important step towards internati-
onal standards of indigenous rights, although there is disagreement between the them on the
interpretation of land rights. There was little cooperation between the Nordic countries when
preparing ratification of the ILO Convention. The States in question have wanted to find their

40 SOU 1999:25; and unpublished Seminar paper by Goran Ternbo, Department Secretary in the
Swedish Ministry of Agriculture, Rovaniemi, Finland 5 May 2001.
41 Bertil Bengtsson: Sameratt. En 6versikt (Stockholm: Norstedts Juridik 2004).
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own ways to solve the issues, although each country has closely followed proceedings in the
others. The main problem remains the same in every country: how to solve the question of
land rights? Taking advantage of the flexibility of the Convention, each country has taken dif-
ferent approach to ratification. The questions are difficult, they concern many people, they
generating strong feelings and political views.

Critics of ILO Convention No. 169 are concerned with how the Convention was drawn
up: Indigenous peoples were not officially represented at the negotiations so they had no
rights to speak or voting rights on the rules being drawn up. They were also denied the right to
self-determination under international law (Art. 1.3). However, according to the ILO Manu-
al, the Convention No. 169 does not place any limitations on the right to self-determination.
It is compatible with any future international instruments which may establish or define such
aright. Indigenous peoples also argue that, under Article 8, indigenous customs and instituti-
ons can be too easily overridden by the government in the name of other laws of the country.
And finally, it is interpreted that the land right articles only recognise rights over land cur-
rently used and occupied by indigenous peoples ; they don’t recognise rights over land which
they used to occupy and but were taken from them through colonisation. The primary argu-
ment in favour of ratification is that, while the Convention may not be the best solution, it is
better than anything else available. This is because it actually identifies indigenous peoples’
rights which are not specified anywhere else in international law, nor indeed in many countri-
es’ domestic laws, either. Ratification by a country could therefore give the indigenous peo-
ples in that country more rights than they have at present.
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International organizations are considered to be central actors on the stage of world politics. ey are
not simply passive collections of rules or structures through which others act. Rather, they are consid-
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related to the concept of indigenousness; the highly relevant debate when states are considering the rati-
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1. Introduction

When | think of self-determination, I think of hunting, fishing and trapping. I think of the land, of the
water. | think of the land we have lost.?

e article belongs to a more extensive entity where the ratification of ILO Con-
vention No. 169 concerning Indigenous and Tribal Peoples has been analysed
from several points of view.> As a whole the article refers to the approach and
documents of the Parliaments Constitutive Committee and the newest histori-
cal-legal research in Finland* where the state ownership to so-called “State land”
has been challenged. s area covers approximately one third of the total surface
of Finland. However, Finland has not ratified the ILO Convention No. 169, but
is considering it with another Nordic state, Sweden. So far the Convention has
acted as a guideline for the Finnish state when improving the legislation con-
cerning indigenous peoples’ rights. According to the Minister of Justice in Fin-
land, Tuija Brax, the ratification of ILO Convention No. 169 is not at the
moment, however, high on the agenda of the Ministry.> A new ministerial group
was established by the Ministry in Fall 2009 to examine the conditions for ratifi-
cation of the Convention.® e contemporary discussions around indigenous
peoples’ rights, especially those discussions concerning the land and water rights
are very much focused on conflictual debates and issues that are mixed in many
ways. e problems arose from confrontations whose essential backgrounds are
not even known in many cases. is has been a challenge to the recent research
in this field. As Ted Moses describes it in his reflection above, basically it is a
question of quite simple things. However, the fundamental basis of these issues
has been forgotten on the way to politicize the issues that actually concerns peo-
ples’ basic rights.  is article tries to go to these fundamental roots and describes

2 Ted Moses, e right of indigenous peoples to self-determination. Presented in the Midnight Sun
Workshop in Inari, Finland in 1999.

9 Also see supran 1.

4 Kaisa Korpijaakko argued in her doctoral thesis that Lapps have had an ownership to the land and
water areas in northern part of Sweden-Finland in the 17th and early part of 18th century. Kaisa Korpi-
jaakko, Saamelaisten oikeusasemasta Suomessa, Oikeushistoriallinen tutkimus Lénsi-Pohjan Lapin maan-
kayttooloista ja —oikeuksista ennen 1700-luvun puolivalid. Helsinki, 1989. e Constitution Committee
of the Finnish Parliament has referred to the same possibility in 1990 and several times later. In his
report, Juhani Wirilander (Lausunto maanomistusoloista ja niden kehityksestd saamelaisten kotiseutua-
lueella, Oikeusministerié (2001)) and in his book, Juha Joona (Entisiin Tornion ja Kemin Lapinmaihin
kuuluneiden alueiden maa- ja vesioikeuksista, Juridica Lapponica, 2006, 32, Rovaniemi) have both
referred to the same possibility.

9 Minister of Justice, Tuija Brax, Interview, 11 November 2008. According to the Minister, more
emphasis should be paid to the cultural and linguistic rights of the Saami (In here: meaning the mem-
bers of the Saami Parliament election register). Only after then ILO Convention No. 169 and the land
right issues are to be considered.

 Minister of Justice, Tuija Brax, Interview, 11 November 2008; Lappish Radio Station (Lapin Radio)
24.2.2009.
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and compares how Article 1 (subjects/objects of the Convention) and Articles
13-19 (land rights) have been implemented into every day practices.’

In the field of international relations and international law the international
human rights norms and their e ect to domestic practices have had quite a little
of attention in the research field.® Since 1950s’ a global human rights regime has
emerged consisting of numerous international conventions, specific international
organizations to monitor compliance, and regional human rights arrangements.

ese human right instruments express the main purposes of these rights; to
protect and empower vulnerable individuals and groups.®  us far only very few
international standards have been established to protect the rights of indigenous
peoples.’® eir protection is to be found in general human rights treaties and
other international instruments.** However, at the moment political and legal
issues concerning indigenous peoples in modern nation states are receiving increas-
ing attention on national and international levels. Indigenous peoples worldwide
are fighting for land and self-determination rights.  eir aim is to regulate their
a airs in their own way in order to survive as culturally di erent peoples, mostly
within nation states. Fundamental questions arise concerning the limits of state
sovereignty and the contents of highly and emotionally discussed indigenous
right to self-determination.?? According to Risse and Ropp it is however, one
thing to argue that there is a global human rights polity composed of interna-
tional regimes, organizations, and supportive advocacy coalitions. It is quite

 More on the situations in the Nordic countries see Tanja Joona, * e Political Recognition and Ratifi-
cation of ILO Convention No. 169 in Finland, with some comparison to Sweden and Norway’, 23 (3)
Nordic Journal of Human Rights (2005) 305-320; Lennart Lundmark, (2006) Samernas skatteland. Insti-
tutet for Rattshistorisk Forskning, Stockholm; Sven Heurgren, Samerna — ett ursprungsfolk i Sverige,
Fragan om Sveriges anslutning till ILO:s konvention Nr 169. SOU 1999:25. Betankande av Utrednin-
gen om ILO:s konvention nr 169, Stockholm (1999); Malgosia Fitzmaurice, © e New Developments
Regarding the Saami Peoples of the North', 16 International Journal on Minority and Group Rights
(2009) 67-156.

8 e history of human rights states back on 10 December 1948, when the United Nations General
Assembly adopted the Universal Declaration of Human Rights (UDHR). It was stated at the time, that
the Declaration was not a binding treaty, but rather a statement of principles.

9 T. Risse and S.C. Ropp, * e socialization of international human rights norms into domestic prac-
tices: introduction’, in T. Risse, S.C. Ropp and K. Sikkink (eds.), e Power of Human Rights, Interna-
tional Norms and Domestic Change. Cambridge University Press, Cambridge, 1999, pp. 234-235.

10 Declaration on the Rights of Persons Belonging to National or Ethnic, Religious or Linguistic
Minorities (1992), Indigenous and Tribal Peoples Convention No. 169 (1989), European Charter for
Regional or Minority Languages (1998), Framework Convention for the Protection of National Minori-
ties (1997), e UN Draft Declaration on Indigenous Peoples Rights (2008), e Nordic Saami Con-
vention ( 2006).

1 Risse and Sikkink, 1999, p. 1. See also, Elaine Ward, Indigenous Peoples between Human Rights and
Environmental Protection. Based on an Empirical Study of Greenland. Danish Centre for Human Rights;
No. 47, Denmark, 1994.

12 Also see D. lvison, P. Patton and W. Sanders, Political ~ eory and the Rights of Indigenous Peoples,
Cambridge University Press, Cambridge, 2000, pp. 1-24.



PART Il The Articles

T. Joona / International Community Law Review 12 (2010) 213-260

another to claim that these global norms have made a real di erence in the daily
practices of national governments toward their citizens.*®
is article introduces the International Labour Organization’s (ILO) Con-
vention No0.169 which is an international legal instrument safeguarding the
rights of indigenous peoples. It has been ratified by 20 countries, including two
Nordic countries; Norway and Denmark.!* e article analyses the interpreta-
tion, implementation and the domestic impacts of the Convention from the
Nordic perspective. e questions related to land and water rights have caused
disagreement and conflict between the di erent stakeholders and it seems that
legal concepts have been mixed in di erent ways and used for political purposes.
e purpose of this article is to examine the conditions under which interna-
tional human rights norms are internalized into domestic practices and under
what conditions international norms in general influence the actions of states.
is article puts emphasis on the issues that have caused the main problems
when countries are considering the ratification of the Convention and even
when they have ratified it.
Article 1 refers to the subjects/objects of the Convention and Articles 13-19
are dealing with indigenous peoples’ right to their traditionally occupied lands.
e internalization of these Articles into domestic legal and political practices is
examined through the supervisory mechanism of the Convention. e Conven-
tion gives certain guidelines to this internalization process: According to Article
34:* e nature and scope of the measures to be taken to give e ect to this Con-
vention shall be determined in a flexible manner, having regard to the conditions
characteristic of each country.” Article 33 is also wording that the application of
the provisions of this Convention shall not adversely a ect rights and benefits of
the peoples concerned pursuant to for example national laws. In the Finnish
context Article 33 and 34 has a special relevance, because there has been very
little of discussion about the subjects/objects of this Convention. e beneficia-
ries of the Convention have been taken more or less for granted, i.e. persons
who belong to the Saami Parliaments election register. However, the historical
information provides that the indigenous peoples living in the territories of
Northern Finland until mid 1700s'* were considered as land owners by the
Swedish-Finnish jurisdiction. In the ILO context it is reasonable to ask whether
the descendants of these indigenous land owners should be understood as the

¥ Risse and Ropp, e socialization of international human rights norms into domestic practices:
introduction, p. 235.

14 QOthers: Argentina 2000, Bolivia 1991, Brazil 2002, Colombia 1991, Chile 2008, Costa Rica 1993,
Dominica 2002, Ecuador 1998, Fiji 1998, Guatemala 1996, Honduras 1995, Mexico 1990, Nether-
lands 1998, Paraguay 1993, Peru 1994, Bolivarian republic of Venezuela 2002, Nepal 2007 and Spain
2007.

1% In the legal praxis the Lapps were considered as land owners and their rights were strong in this
respect. In 1743 situation changes in a special case concerning a legal case called Haukiniemi in Kemi
Lapland in a Lapp village which was located to an area of Maanselkd, at present known as the Kuusamo
area.
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right holders of the Article 14 of the Convention. In continuation, it is also rel-
evant to consider what should be the relation of these peoples towards the Arti-
cle 1? s approach would at least be targeted to those persons who still live
in the area and has continued their traditional indigenous livelihoods, reindeer
herding, fishing and hunting.

1.1. Outline

is article consists of four parts. Part 1 examines the theoretical approach of
internalizing the legal norms into states domestic practices. To date, scholars of
international relations are increasingly interested in studying norms and ideas,
but few have yet demonstrated the actual impact that international norms can
have on domestic politics. s theoretical approach is interesting for the reason
that international norms may challenge state rule over society and national sov-
ereignty.’® Especially human right norms'’ are usually well institutionalized in
international regimes and organizations, and they are contested and compete
with other principled ideas.’® e article refers to international relations doctrine
of social constructivism which describes the International organizations as
socially constructed bureaucracies and authorities.’®  ese insights are illustrated
by exploring why state agents comply with land right norms promoted by the
regime of ILO Convention No. 169 and what has been so far the domestic
impact of international norms in those countries that have chosen to ratify the
ILO Convention No. 169?2° e theory is explained in the ILO context and
through the supervisory mechanism of the ILO structure. is part has continu-
ation in parts three and four where empirical case studies of ratified countries are
presented.
e second part explores the historical overview of the ILO to indigenous
issues. It starts from the organization’s early activities in the field of ‘native labour’
in the early 1920s and ends up to the adoption of the Convention No. 169. e

16 Reilly argues that in Australia’s case the focus on the formal recognition of Indigenous rights through
the courts has meant that ‘sovereignty’ and self-determination are the terms most commonly used to
describe Indigenous community aspirations for legal and political recognition. In his opinion Indige-
nous sovereignty has both a legal and a political dimension. It challenges the legal basis of the British
assertion of sovereignty in Australia in 1788, and it expresses an allegiance to an alternative source of
law. Also see Alexander Reilly, ‘A Constitutional Framework for Indigenous Governance’, 28 Sydney Law
Review (2006) 403.

11 “collective expectations about proper behaviour for a given identity”, Also see Risse and Sikkink
1999, 7; also lan Hurd ‘Legitimacy and Authority in International politics’, 53(2) International Organi-
zation (1999) 379-408.

18 “peliefs about right and wrong held by individuals”, See Risse and Sikkink 1999, 4-7.

19 1Os use their power to define di erent meanings, norms and good behaviour, the nature of social
actors and categories of legitimate social action in the world. Usually power is exercised through certain
normative regime and its supervisory mechanisms (ILO Conv. No. 169).

2 More in R.L. Jepperson, A. Wendt and P.J. Katzenstein, ‘Norms, identity, and culture in national
security’. In PJ. Katzenstein (ed.), Culture and National Security, Columbia University Press, New York,
1996, p. 54.
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second parts concentrates on the evolvement of the definition of ‘indigenous’,
since it has had such a strong influence in the ILO’s work towards the indigenous
populations in general. e development of the term reflects the organisations
approach to indigenous issues from the colonial times to the contemporary world.

e definition of ‘indigenous’ is seen highly relevant also in discussion in regard
to land and resource rights as it is more detailed shown in part four. Part three
focuses on the theoretical framework discussing how international norms become
part of the states domestic practices and legislation. s is illustrated through
explaining the role of the Committee of Experts and the supervisory mechanism
that it is executing.

Part four introduces the important question about the objects/subjects of the
Convention and the dichotomy between these. Empirical case studies are shown
on the implementation of Article 1 dealing with the subjects/objects of this
Convention. In relation to part four dealing with the land rights of indigenous
peoples the subject-issue has a high relevance. It is the most fundamental ques-
tion to know to whom the Convention is applying.

1.2. A Note on the Sources and Methodology

Finally, it is necessary to include a note about the sources. e article draws
extensively on a number of primary sources found on the ILO’s website.?>  ese
documents are related to the supervisory mechanism of the ILO and are primar-
ily documents and reports sent by individual ratified country to the Committee
of the Experts on the Application of the Conventions and Recommendations
(CEACR). e Committees response to the state reports include more general
Observations and Direct Requests for further information and clarification.  ese
are also published in the ILO website. In this article, due to lack of space, only
some part of this material is used in the empirical part of the paper.

It is obvious that the problems which indigenous peoples worldwide are fac-
ing today are similar to each other, but it is interesting to see how di erent
approaches have been adopted in these matters.

e ILO Convention itself has gained very little critics in the Nordic
approaches and few have yet demonstrated the actual impact that these interna-
tional norms can have on domestic politics. Complete opposite approaches from
the world are interesting examples for comparison. It could be argued that indig-
enous peoples land rights are seen as an ongoing process of di erent political
interests, new legislation, interpretation and new information brought to agenda.

erefore combining also the methods of international politics and international
law is a fruitful approach.

Comparison to di erent land right situations in the world is seen especially
interesting because the political and economic environments in which indige-

2) e International Labour Organizations web pages at: www.ilo.org/ilolex.
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nous peoples find themselves throughout the world o er di erent spaces for
action. In some places, legal titles to land have to a large extent been secured and
the major challenge now is the defence and management of these territories. In
other places, legal recognition of territories or other forms of protection is still
far from being a reality. However, the objectives remain the same and recogni-
tion of indigenous peoples’ rights to their land and resources is considered a fun-
damental global responsibility in terms of safeguarding cultural diversity and the
right and possibility of all peoples to determine their own future.

2. International Labour Organization and Indigenous Issues

2.1. e “Legislative History” for the Definition of ‘Indigenous — Helping
Understand the Present

Any contemporary reflection on the rights of indigenous peoples requires per-
force reference to the ILO’s historical work on ‘indigenous’ issues, and its most
refined outcome, Convention No. 169. Adopted in 1989, Convention No. 169
is a revision of an earlier instrument, the 1957 Convention No. 107. To date,
the two ILO conventions are the only international treaties dealing with specifi-
cally with indigenous peoples. Convention No. 169 has gained such a central
position in the contemporary defence of indigenous peoples’ rights at the inter-
national and domestic levels that nobody seems to be concerned any longer with
the Convention’s controversial origins, when the ILO’ involvement with the
subject of indigenous and tribal populations [was] questioned at every stage of
the process. More importantly, ILO involvement in the protection of indigenous
rights tends to be regarded as a natural fact requiring no further explanation.
However, the existence of an instrument like Convention No. 169 within a body
such as the ILO poses a number of obvious questions. Why did the ILO, a
highly bureaucratic and very technical organization, concerned with labour issues,
end up drafting international legal standards concerning indigenous peoples?
What does an organization such as the ILO have to do with indigenous issues?
And what does it mean by ‘indigenous’ in the first place?®  ese questions will
be examined in the article.

22 Luis Rodriguez-Pinero, Indigenous Peoples, Postcolonialism, and International law, e ILO Regime
(1919-1989). Oxford University Press, 2005, pp. 3—4. See also L. Swepston, ‘A New Step in the Inter-
national Law of Indigenous and Tribal Peoples’, 15(3) OCU LR (1990) 677, 680. S. Venne, * e New
language of Assimilation: A Brief Analysis of ILO Convention’, 169 53(2) Without Prejudice (1990) 60.
Also see Antony Anghie, Imperialism, Sovereignty and the Making of International Law, Cambridge Uni-
versity Press, 2005; Ricardo Delgado, * e Ethereal Scholar: Does Critical Legal Studies have What
Minorities Want?', 22 Harvard Civil Rights — Civil Liberties Law Review(1987) 301; Seth Gordon,”  e-
oretical Approaches to International Indigenous Rights. Indigenous Rights in Modern International
Law from a Critical  ird World Perspective’, 31 American Indian Law Review. (2007) 401; Mutua
Makau, ‘What is TWAIL?", 94 Am.Socy Intl'l L. Proc. (2000) 31.
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Since its creation in 1919, the ILO has been concerned with the situation of
indigenous and tribal populations. It undertook studies as early as 1921 on the
situation of indigenous workers, and in 1926 the Governing Body established a
Committee of Experts on Native Labour to formulate international standards
for the protection of indigenous workers. e work of this Committee served as
the basis for the adoption of a number of Conventions, including the Forced
Labour Convention, 1930, No. 29, as well other Conventions more directly
concerned with indigenous workers.

In the period of 1930-55 the ILO drafted a Colonial Code composed of a
number of standards specifically aimed at regulating the working and living con-
ditions of ‘indigenous workers'. But to whom the Colonial code referred? Shortly:
the classic international legal notion of ‘indigenous’ referred to a ‘stage’ in the
scale of human, lineal evolution towards ‘civilisation’: indigenous meant ‘primi-
tive’. After the adoption of Convention 107 and its article 1 including the defi-
nition of “indigenous populations”, the international legal notion of ‘indigenous’
underwent a shift from a classic to a colonial to a modern concept of indigenous-
ness. Our contemporary understanding of ‘indigenous’ diverges from the classic
definition. Notwithstanding the existence of a protracted theoretical debate con-
cerning its precise definition, the modern concept of ‘indigenous’ refers to cul-
turally distinct groups living within the borders of independent states that are the
descendants of the peoples that inhabited the region prior to colonization and the
subsequent establishment of postcolonial states.?®

According to Rodriguez-Pinero the word ‘indigenous’ was not a common word
at the inception of the ILO’s colonial policy — at least in the English language.
Before the word was first used in the Colonial Code, the organization resorted
to various terms, in particular ‘coloured’ and ‘backward races’ — the politically
correct terms of the time. It was only when the organization’s interest in these
issues became a distinct policy item that the ILO’ public discourse adopted a
fixed, more strictly legal terminology: the English ‘native’ and the French
‘indigéne’ — the terms normally used by metropolitan states in their respective
colonial policies, in the late 1920s. e first definition of “indigenous” in the
ILO context — and in international law as a whole — was that of “indigenous
worker” in article 2 of the 1936 Recruitment of Indigenous Workers Convention.?*

Why ‘indigenous’ and not ‘native’? e use of term ‘indigenous’ in the ILO
context is a conscious borrowing of the French ‘indigéne’, the common term
used by the organization’s Colonial Code in correspondence with ‘native’. s
borrowing might be explained according to Rodriguez-Pinero, first of all, as way
to avoid the strong negative connotations attached to the term ‘native’ at this

29 Rodriguez-Pinero, 2005, pp. 39-40.
) |bid., 41-43.
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stage.> From this perspective, the entry of the word ‘indigenous’ into interna-
tional legal nomenclature derived from the attempt to create a new, technical
term relatively independent from the associations surrounding the concepts already
inuse. e definition of ‘indigenous worker’ enshrined in the 1936 Recruitment
of Indigenous Workers Convention is as follows:

For the purposes of this Convention

...the term indigenous workers includes workers belonging to or assimilated to the indigenous
populations of the dependent territories of Members of the Organisation and workers belonging to
or assimilated to the dependent indigenous populations of the home territories of the Members of
the Organisation.

Read from the contemporary perspective, this definition might be understood to
include indigenous populations living in independent countries — the modern
definition of ‘indigenous’. However, this wording was aimed precisely at exclud-
ing these populations from the scope of application of the standards on recruit-
ment. e key to understanding is the term ‘dependent’.?

Why the subject of indigenous peoples — in the modern sense — did then
entered into the realm of positive international law? As this article seeks to
explain, indigenous peoples entered into modern international law as a result of
a distinct normative movement seeking solution to the ‘indigenous problent,
using the means of ‘development’.

According to Rodriguez-Pinero at the end of the 1940s, the use of the term
‘indigenous’ in the ILO’ institutional literature was somewhat schizophrenic.
One the one hand, the term was used in a precise legal colonial sense, such as in
the definition of ‘indigenous worker’ included in Convention No. 50 and other
texts within the organization’s Colonial Code, by direct influence of the French
colonial practice. On the other hand, ‘indigenous’ was also a widely used term
in the organization’s American regional policy, influenced by Latin American
legal and administrative practice, on the same footing as terms such as “Indian”
and “Aborigine”. e coexistence of two distinct usages within the same organi-
zation was possible due to a historical-intellectual milieu in which the classic
notion of ‘indigenous’ — describing a ‘cultural stage’ of these populations — was
still fully operative. is conceptual continuity worked actively to legitimize the
organization’s activities related to indigenous issues — in both the colonial and
modern senses — that remained unquestioned until the drafting of the 1957 instru-
ments on indigenous populations. Meanwhile, the limited regional framing of

%) Moreover, the preference for a new word such as ‘indigenous’ may also reflect the conscious e ort to
overcome the ambiguities related to the term ‘native’ — after all, the English language commonly refers
to Gallicisms when it lacks a precise term.

%) Rodriguez-Pinero, 2005, p. 46.
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the organization’s American Indian policy prevented conflict between the two
alternative conceptual uses of the term.?’

e shift from a personal to a territorial scope of definition in the various ILO
colonial instruments adopted after 1944 — applying to ‘dependent’ or ‘non-met-
ropolitan territories’ — allowed for a reappropriation of the term ‘indigenous’ as a
distinct category within the organization’s Indigenist policy. e reappropriation
of the term paved the way for the consolidation of a general understanding of
the term grounded on the notion of independent statehood, leading to the grad-
ual erosion of the colonial concept of ‘indigenous’ and its eventual substitution
by the modern notion still operative nowadays.?

An obvious consequence of broadening the geographical scope of the ILO’
indigenous policy was the perceived need to define ‘indigenous’ with universal
applicability. e research and operational activities undertaken by the organiza-
tion in the framework of the Indigenous Labour Programme furthered the need
to define the human groups at which these activities were specifically targeted.
However, the inability to articulate a universally valid definition of ‘indigenous’
for all the contexts into which the ILO was planning to expand its activities of
the Labour Programme was not perceived as vitally necessary. e first session of
the Committee of Experts on Indigenous Labour in 1950 declared that ‘it would
be appropriate to lay aside the problem of an a priori definition of ‘indigenous’,
and to concentrate attention on an analysis of the conditions of work of the
groups commonly described as indigenous, insofar as these conditions raise spe-
cial problems requiring special treatment.” e strategy resembles that adopted by
the UN Working Group on Indigenous Populations thirty years later.?°

Just before the adoption of the first Convention dedicated to indigenous
peoples, the Convention No. 107, the ‘description’ of ‘indigenous peoples’ was
incorporated in the introductory sections of the O ce’s 1953 book, Indigenous
Peoples, which included a discussion on attempts to define indigenous popula-
tions in anthropological science and state comparative practice. e ‘description’,
reads as follows:

....indigenous groups are descendants of the aboriginal population living in a given country at the
time of settlement or conquest by some of the ancestors of the non-indigenous groups in whose
hands political and economic power at present lies. In general these descendants tend to live more
in conformity with social, economic and cultural institutions which existed before colonisation or
conquest than with the culture owing to barriers of language, customs, creed, prejudice, and often

2 1bid., p. 146.

2 e articulation of the modern concept of ‘indigenous’ in the ILO institutional context is insepara-
ble from the gradual universalization of the organization’s policy beyond the original American frame-
work. While the idea that the ILO’s indigenous policy should aspire to a universal scope had long been
active in the organisation, the first activity to formally surpass the American focus was the Committee
of Experts on Indigenous Labour, given the responsibility of studying the ‘social problems’ of ‘indige-
nous populations of the world’. Rodriguez-Pinero, 2005, p. 146.

2 Rodriguez-Pinero, 2005, pp. 150-152.
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to an out-of-date unjust system of worker-employer relationship and other social and political fac-
tors. When their full participation in national life is not hindered by one of the obstacles men-
tioned above, it is restricted by historical influences producing in them an attitude of overriding
loyalty to their position as members of a given tribe, in case of marginal indigenous persons or
groups, the problem arises from the fact that they are not accepted into, or cannot or will not par-
ticipate in, the organised life of either the nation or the indigenous society.*

e definition of indigenous peoples evolved until the first Convention No. 107
and Article 1 of the Convention described ‘indigenous, tribal and semi-tribal
populations’ as follows:

is Convention applies to:

a) members of tribal or semi-tribal populations in independent countries whose social and eco-
nomic conditions are at a less advanced stage than the stage reached by other sections of the
national community, and whose status is regulated wholly or partially by their own customs or
traditions or by special laws or regulations;

b) members of tribal or semi-tribal populations in independent countries which are regarded as
indigenous on account of their descent from populations which inhabited the country, or geo-
graphical region to which the country belongs, live more in conformity with the social, eco-
nomic and cultural institutions of that time than with the institutions of the nation to which
they belong.®

In regard to the first legal definition of ‘indigenous’ Rodriguez-Pinero reflects the
integrationist approach of the Convention No. 107 and the overall attitude
towards indigenous peoples in the 1950s. He analyses the description of change
in human societies as a linear, one-dimensional evolution which implies a dia-
chronic dimension, whereby the other represents our past, and therefore we rep-
resent their best future. Deeply rooted in the same ethnocentric, evolutionist
approach that dominated anthropological science from its inception, the first
international legal definition on ‘indigenous’ portrayed these peoples as rem-
nants of a distant past in a tide of modernity.  eir distinct cultural traits were
only relevant as factors in the process of induced, systematic socio-cultural change
for which 1LO standards called. According to Rodriguez-Pinero, international
law first defined indigenous peoples to see them disappear.®

By knowing the ILO history on indigenous issues and especially issues related
to the concept of ‘indigenousness’ helps more to understand the contemporary
approach of the article 1 of the Convention No. 169 and the ongoing discussion
around the matter in general level of international law. Knowing the develop-
ment of this concept also enables us to leave doors open for further development

%9 ILO, Indigenous peoples: Living and Working Conditions of Aboriginal Populations, 1953, pp. 10-22.
3 In 1957 the ILO adopted a Convention on Indigenous and Tribal Populations (No. 107), which was
the first international treaty ever to be adopted on this subject. It was ratified by 27 countries, and
remains at force still for 18 countries, but, it is no longer open for new ratifications.

%) Convention No. 107.

3 Rodriguez-Pinero, 2005, p. 172.
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and deepening of the concept. e scope of the Convention No. 169 will be
examined more detailed in part four where the subject/object dichotomy is dis-
cussed in the light of international law and ILO, and also in the light of the
experiences derived from the empirical case studies.

2.2. 1LO Convention No. 169

As years went by and public opinion evolved, certain weaknesses in Convention
No.107 began to attract attention, in particular its assumptions that integration
into the larger society was the only possible future for indigenous and tribal peo-
ples, and that all decisions regarding development were concern of the State
rather than of the people most a ected. e Governing Body of ILO responded
by putting the revision of Convention No. 107 on the agenda of the Interna-
tional Labour Conference (ILC) in 1988 and 1989. In June 1989 the Indige-
nous and Tribal Peoples Convention (No. 169) was adopted to include the
fundamental concept that the ways of life of indigenous and tribal peoples
should and will survive. Another fundamental change is the premise that these
peoples and their traditional organizations should be closely involved in the
planning and implementation of development projects that a ect them, and
indeed in all the measures taken to apply the Convention.

e basic philosophy of Convention No. 169 is the main thing that distin-
guishes it from Convention No. 107. Whereas Convention No. 107 assumed
the gradual disappearance of indigenous and tribal populations as they were inte-
grated into the countries in which they lived, Convention No. 169 is regard to
adopt general attitude of respect for the cultures and ways of life of indigenous
and tribal peoples, placing emphasis on their right to a continued existence and
to development according to their own priorities.*

Critics have also been raised towards the new ILO Convention No. 169 espe-
cially among the indigenous peoples.®® e fundamental issue, that indigenous
and tribal peoples as such do not have a formal position within the ILO tripar-
tite structure, is causing problems. ey have not been drafting the Convention
concerning them and because States are the subjects of International legal instru-
ments according to international law, indigenous peoples can only be seen as
objects of this Convention. However, indigenous and tribal peoples can partici-

3 e ILO web-site: http://www.ilo.org/public/english/indigenous/background/index.htm (Visited
7.11.2006)

%) Today, ILO work in the field of indigenous and tribal peoples falls into two categories: 1.) e super-
vision of Conventions No. 107 and 169 and 2.) Assistance to indigenous and tribal peoples and to
governments. e assistance to indigenous and tribal peoples and to governments includes several spe-
cialized programmes governed by ILO. More detailed information on these projects can be found on
ILO web-site: www.ilo.org. e supervision concerning especially Convention No. 169 will be analysed
later in the text.

%) See for example, Venne 1990, pp. 53-67.
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pate in ILO meetings and other activities in the following manner: 1.) As repre-
sentatives of governments, or of workers' and employers’ organizations, or 2.) as
representatives of a non-governmental organization (NGO) on the ILO Special
List of NON-Governmental International Organizations.*” Indigenous and
tribal peoples can also send information directly to the ILO. is can be done
through any workers’ or employers’ organization — including those made up of
indigenous and tribal peoples or they can send information themselves.

Ratification of an international convention is a sovereign and voluntary act of
a State. By signing an international legal document the government agrees to be
bound by the contents of the treaty. When looking at the ratifications of ILO
Convention No. 169 one has to bear in mind that di erent states have di erent
interests in ratifying human right Conventions. Some countries may change
their practices only to gain access to the material benefits of foreign aid or to be
able to stay in power in the face of strong domestic opposition.* According to
Minister of Justice in Finland, Finland is encountering pressure from inside and
outside the country to ratify the Convention and Finland has also the reputation
in the world as a country providing good human rights for all of its’ citizens.

ese are the reasons pressuring Finland for ratification.*

Ratification of an ILO Convention is also the beginning of a process of dia-
logue and co-operation between the government and the ILO. e purpose is to
work together to make sure national legislation and practice agree with the provisions
of the Convention. ILO Conventions, unlike other international treaties, cannot
be ratified with reservations. ey have to be accepted in their entirety.  ere-
fore, it is important that governments, workers, and employers, as well as indig-
enous and tribal peoples, learn about the provisions of the Convention.** e

8 e ILO’ Special List is a list of NGOs whose aims and activities are in harmony with the spirit,
aims and principles of the ILO. NGOs should work internationally and cover a number of countries in
their work. NGOs wishing to be on the list can send a request to the Director-General of the ILO. e
Four Directions Council, Indigenous World Association and the Saami Council are among the NGOs
on the Special List, as well as several other NGOs which take an active interest in questions a ecting
indigenous and tribal peoples, for example Amnesty International and the International Work Group
for Indigenous A airs (IWGIA). ILO Convention on Indigenous and Tribal Peoples, 1989 (No. 169)
A Manual, International Labour Organizaion, France (2000) p. 78.

%) e Committee of Experts and the Conference Committee have emphasized the value of such com-
ments for their work if the comments contain verifiable information such as laws, regulations or other
o cial documents such as land titles and judicial decisions.  ere is also a suggestion that governments
consult with indigenous and tribal peoples’ traditional organizations in preparing their reports on Con-
vention No. 169.

39 Also see Risse and Sikkink, 1999, p. 10. In fact, the process of human rights change almost always
begins with some instrumentally or strategically motivated adaptation by national governments to grow-
ing domestic and transnational pressures. Risse and Sikkink 1999, p. 10.

49 Minister of Justice, Tuija Brax. Interview 11 November 2009, Helsinki, Finland.

40 Before ratifying Convention No. 169, it is desirable that there be a dialogue among the traditional
ILO partners, as well as with the indigenous and tribal peoples concerned. By involving these principal
actors, their participation in the implementation of the Convention is better guaranteed. A Manual,
2000, p. 70.
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situation of indigenous and tribal peoples varies in di erent countries.  erefore,
according to ILO, a uniform approach cannot be applied.*? Sometimes, national
laws and policies a ecting indigenous and tribal peoples have to be amended
or revised, or new laws adopted in order to bring national laws and policies into
line with the Convention.®* When government considers the ratification of
Convention No. 169 it discusses it with the relevant bodies. e legislature may
have to adopt an international treaty to make it part of the national law.  ere-
fore, the approval of the parliament or other legislative body may have to be
sought. Once this is obtained, then the executive authority of the country — the
government — also has to approve the instrument.*
At the moment, Convention No. 169 is a comprehensive instrument covering
a range of issues pertaining to indigenous and tribal peoples, including land
rights, access to natural resources, health, education, vocational training, condi-
tions of employment and contacts across borders. is updated instrument has
been ratified by ILO member States* and forms a basis for national debates and
policies concerning these peoples in a number of countries. It sets the minimum
international standards, while holding the door open for higher standards in coun-
tries that can go further. It seeks to bring all those concerned — governments,
organizations of indigenous and tribal peoples, and other non-governmental
organisations — into the same dialogue.  is Convention also makes important
linkages with other aspects of the ILOs work. It is not only Convention No. 169
that is of relevance to indigenous and tribal peoples. A number of other ILO
instruments are of direct relevance to indigenous and tribal peoples as well.*
e ratification and implementation of ILO Convention No. 169 has caused
number of disagreements in those countries that are considering the ratification
and also in those countries that have already ratified it.  is debate can be

42 Article 34 of the Convention stipulates that: “ e nature and scope of the measures to be taken to give
e ect to this Convention shall be determined in a flexible manner, having regard to the conditions characteris-
tic of each country.”

9 For example, after ratifying Convention No. 169, both Bolivia and Mexico revised their constitu-
tions to recognize the existence of indigenous peoples and the multi-ethnic and pluri-cultural nature of
the State.

) However, even if a country has not ratified the Convention, it can still use its provisions as guide-
lines. For example, Germany has not ratified Convention No. 169 but its development policy for co-
operation with indigenous and tribal peoples in Latin America is based on the Convention. Again,
according to ILO, while Finland has not yet ratified Convention No. 169, it has tried to meet many of
the provisions of the Convention in the Saami Act of 1995. e Convention can also be useful tool for
indigenous and tribal peoples to negotiate policies or projects a ecting them. So far, this approach can
be argued to be the mostly used dimension of the ILO Convention.

4 See supra n. 14 at p. 216. Also see Russell Lawrence Barsh, ‘An Advocates Guide to the Convention
on Indigenous and Tribal Peoples’, Oklahoma City University Law Review (1990) 209.

) e Forced Labour Convention, 1930 (N0.29), e Discrimination (Employment and Occupation)
Convention, 1958 (No.111), e Convention on the Elimination of the Worst Forms of Child Labour,
1999 (No. 182), e ILO Declaration on Fundamental Principles and Rights at work. http://www.ilo.
org/public/english/indigenous/standard/index.htm, (Visited 7.11.2006).
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discovered simply as a consequence of conflict of interests. e ILO Convention
No. 169 concerns areas from the top to the bottom, starting from state sover-
eignty and ending with individual’s identity and relationship to/with land. All
issues between these are handled in the political debates and mixed in many
ways. One of the purposes of this article is to clarify the situation in relation to
the ratification, supervision and implementation of the ILO Convention No. 169.
Analysing the reports submitted by the Governments to the ILO Committee of
Experts is showing some evidence what the ratification of ILO Convention
No. 169 would mean in practice.

After the government has decided to ratify the ILO Convention No. 169 it
sends a letter to the ILO informing it of its decision to ratify and be bound by
the Convention. Once it receives this letter, the ILO registers the ratification and
informs other member states. One year after the ILO receives notice of ratifica-
tion and the Convention comes into force in the country — i.e., it comes bind-
ing. One year after the registration, the government has to send its first report
on the implementation of the Convention to the ILO. e one year interim
period is to give the government time to make sure national law and practice are
in agreement with the Convention. A second report is due two years later. After
this, the normal reporting period for Convention No. 169 is every five years.
However, if the situation is serious and needs to be followed closely, more fre-
quent reports are requested.*’

3. International Human Right Norms and Domestic Practices —  eoretical
Framework

e promotion of human rights norms* throughout the world by the accep-
tance of declarations, treaties, trade agreements and world opinion is very impor-
tant for holding nations accountable in the global community. However, such
instruments do not guarantee that a nation will institute the legal protections
necessary to secure human rights laws. e spread of human rights around the
world entails more than simply extending the number of states that sign treaties
or incorporate human rights protections into their legal systems. Although these
agreements are significant because they allow for a nation state to formally accept
human rights as the norm, and for the citizenry to socialize the norm, the true
globalization of human rights is proliferation of the idea that human rights exist,
that governments must infringe upon the rights of their citizens, and that gov-
ernments must protect these rights from other members of society. When society
accepts these norms, human rights penetrate beyond the society’s legal code and

40 A Manual, 2000, pp. 70-71.
4 omas Risse and Stephen Ropp define international norms as “collective expectations about proper
behaviour for a given identity”. Risse and Ropp, 1999, pp. 234, 236.
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embed themselves into its culture. It is our contention that this is the only way
human rights will ever be truly guaranteed.*®

By the late 1990s, constructivism has become the “third debate” among realist
and liberal interpretations of international behaviour inside the international rela-
tions theoretical field. Je rey Checkel, Professor of Political Science at the Uni-
versity of Oslo argues that “recent constructivist work on socialization by
international institutions and norms marks a considerable advance” in the study
of international relations and that this body of research has moved well beyond
the neorealist and neoliberal debate over power and interests. Further, “construc-
tivism argues and empirically documents that e ects of socialization reach
deeper” than simply agents’ strategies, penetrating down to “underlying identi-
ties and interests.”°

One of the most influential and groundbreaking works to emerge in this
area of literature in the past few years is Risse et al’s work, entitled e Power of
Human Rights: International Norms and Domestic Change. In the introductory
chapter, Risse and Sikkink lay out a theoretical framework for norms socializa-
tion, a process whereby human rights norms become internalized, “so that exter-
nal pressure is no longer needed to ensure compliance.” e three phases of
socialization include (1) “adaptation and strategic bargaining;” (2) moral con-
sciousness-raising, argumentation, and persuasion, and (3) “institutionalization
and habitualization.” is framework operates through a five-phase “spiral
model” of human rights change. (1) repression and activation of international-
transnational networks, (2) denial by the oppressing state; (3) tactical conces-
sions by the oppressor; (4) prescriptive status, including the signing of treaties;
and finally (5) rule-consistent behaviour.5

In the ILO context much has been written and said about the wrongful char-
acter of the objectives in the Conventions No. 107 and No. 169, but consider-
ably less is known about how those goals have actually been applied. Within the
anarchical international order the e ectiveness of international norms depends
primarily on their di usion, execution and enforcement at the domestic level. In
addition, a second measure of application of international law is the activities of
international agencies and bodies responsible for verification and or/support of
states’ compliance with their international obligations.

An analysis of the application of international labour standards can take a two-
fold approach. Along with the organization’s developmentalist ethos, the stan-
dards in international conventions and recommendations may be applied through

49 Also see Christopher Marsh and Daniel P. Payne, * e Globalization of Human Rights and the
Socialization of Human Rights Norms’, Brigham Young University Law review (8/16/2007) 665-666.

%0 Christopher Marsh and Daniel P. Payne (2007), p. 667 quoting Je rey T. Checkel, International
Institutions and Socialization 1 8ARENA Working paper Series, paper No. 99/5 1998, available at
http://www.arena.uio.no/publications/wp99_5.htm.

) Marsh and Payne, 2007, pp. 667-668.
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‘technical’ co-operation, ‘development’ activities, or through the activities of the
International Labour organisation’s system of standards supervision, in which
the Committee of Experts on the Application of Conventions and Recommen-
dations (CEACR) plays a principle role. s article introduces only the approach
enforced by the CEACR even though technical co-operation is considered to be
an important approach t00.5

3.1. Supervisory Mechanisms

Since its creation in 1919, the mandate of International Labour Organization
has included adopting international labour standards and promoting their ratifi-
cation and application in its member States as fundamental means of achieving
its objectives. In order to monitor the progress of its member States in the appli-
cation of international labour standards, the ILO has developed supervisory
mechanisms which are described as being unique at the international level.* e
ILO has a number of procedures to examine how its conventions are being
applied.  ere is a thus a process of dialogue between the country and the ILO
supervisory bodies. Once a Convention has been ratified, Article 22 of the ILO
Constitution requires that member States report regularly to the International
Labour O ce on the measures they have taken to give e ect (implementation)
to Conventions to which they are party.  ese reports should include informa-
tion on the situation in the relevant area, both in law and in actual practice. e
reports must be sent to the most representatives employers’ and workers’ organi-
zations in the country for their comments. So far, Norway has been the only
country to include indigenous peoples’ organizations, the Saami Parliament, in
this reporting process. It is not required in the Convention, but very much
encouraged by the ILO.%

e reports sent by governments and employers’ and workers’ organizations
are reviewed by the Committee of Experts on the Application of Convention and
Recommendations (CEACR). It is made up of 20 independent experts and meets
every year. e role of CEACR is examined more detailed shortly below. e
Committee sends governments written comments based upon the Committee’s
findings.  ese comments may take the form of direct requests or observations. As

%2 Rodriguez-Pinero, 2005, p. 216. Rodriguez-Pinero has analysed both technical co-operation and the
supervisory mechanism of the CEACR in the context of Convention No. 107 in his book from 2005.

%) e ILO supervisory mechanisms have been described as ‘the most comprehensive international sys-
tem for examining the implementation of international human right standards.” Patrick  ornberry,
Indigenous Peoples and Human Rights. Manchester University Press, 2002, pp. 323-324; also see Lee
Swepston, ‘Human Rights complaint procedures of the International Labour Organization’, in H. Han-
num (ed.), Guide to International Human Rights Practice. Philadelphia, University of Pennsylvania Press,
2nd ed, 1992, pp. 99-116 at p. 115.

9 http://www.ilo.org/public/english/indigenous/standard/super.ntm; Manual 2000, 74-75, 80; Report of
the Committee of Experts on the Application of Conventions and Recommendations. International
Labour O ce, Geneva. Report 11 (Part 1 A), 2006, p. 1.
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the name implies, direct requests are primarily requests for information on speci-
fied points, which are sent directly to the government concerned and are not
published. Observations may also contain requests for information, but are pri-
marily used to set forth the Committee’s findings and recommendations as well
as the substance of comments made by employers’ and workers’ organizations.*

3.2. Role of the Committee of Experts on the Application of Conventions and
Recommendations (CEACR)

e Committee of Experts is composed of 20 members, who are outstanding
legal experts at national and international level. Members of the Committee are
appointed by the Governing Body upon the proposal of the Director-General.
Appointments are made in a personal capacity among completely impartial per-
sons of technical competence and independent standing drawn from all regions
of the world, in order to enable the Committee to have at its disposal firsthand
experience of di erent legal, economic and social systems. e appointments are
made for renewable periods of three years.>’

e Comments of the Committee of Experts on the fulfilment by member
States of their standards-related obligations take the form of either observations
or direct request as explained earlier.  ere are some fundamental principles in
the work of the Committee of Experts which should be remembered when esti-
mating its work. e Committee of Experts has rea rmed on many occasions
that its work can have value only if it remains true to its tradition of independence,
objectivity and impartiality in assessing and reporting on the extent to which the
position of each member State appears to be in conformity with the terms of the
ratified Conventions and the obligations that the State has undertaken by virtue
of the ILO Constitution. In its 1987 report, the Committee states that in its

% e Committee’s observations on the application of ratified Conventions are published in its annual
report, which is then considered during the annual International Labour Conference by the tripartite
Committee on the Application of Standards. A Manual 2000, 74; Also see ILOLEX database at www.
ilo.org.

) Argentina, Kuwait, Belize, United States, South Africa, United Kingdom, Mexico, Sierra Leone, Aus-
tralia, France, Russian Federation, Brazil, Germany, India, Spain, Senegal, Croatia, Japan.

50 e Committee of Experts meets annually in November—December. According to the mandate given
by the Governing Body, the Committee is called upon to examine the following:

— the annual reports under article 22 of the ILO Constitution on the measures taken by member
States to give e ect to the provisions of the Conventions to which they are parties;

— the information and reports concerning Conventions and Recommendations communicated by
member States in accordance with article 19 of the Constitution;

information and reports on the measures taken by member States in accordance with article 35 of the
Constitution Report of the Committee of Experts on the Application of Conventions and Recommen-
dations, Report Il (Part 1A), International Labour O ce, Geneva, Switzerland, 2006. Also available
on: http://www.ilo.org/public/english/standards/relm/ilc/ilc95/pdf/rep-iii-1a.pdf.
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evaluation of national law and practice in relation to the requirements of inter-
national labour Conventions:

...its function is to determine whether the requirements of a given Convention are being met,
whatever the economic and social conditions existing in a given country. Subject only to any dero-
gations, which are expressly permitted by the Convention itself, these requirements remain con-
stant and uniform for all countries. In carrying out this work, the Committee is guided by the
standards laid down in the Convention alone, mindful, however, of the fact that the modes of their
implementation may be di erent in di erent States.®®

e Committee has also observed on many occasions that its terms of reference
do not require it to give definitive interpretations of Conventions, competence
to do so being vested solely in the International Court of Justice by virtue of
article 37 of the Constitution. At the same time, the Committee has also noted
that, in order to carry out its function of evaluating the implementation of
Conventions, it has to consider and express its views on the meaning of certain
provisions of the Conventions.®® is comment of the Committee of Experts
strengthens the argument of its interpretative role.

e following sections will analyse the role of the Committee of Experts, the
political processes related to domestic practices in prior to the ILO Convention
No. 169 especially concerning Articles 1 and 13-19 of the Convention, and the
interpretation of these articles. | have chosen to examine these articles especially
because they form the fundamental basis for other articles (Article 1). ey are
also the most controversial articles (Articles 13-19). Article 1 refers to the sub-
jects/objects of this Convention and Articles 13—19 concern the land rights of
indigenous peoples.

3.3. Domestic Changes and Interpretation

A few words are also relevant to pronounce on the interpretation of the Conven-
tion. s is related to the work of CEACR and therefore also on how the pro-
visions of the Convention are understood in domestic levels. It means that
governments that are in doubt as to the meaning of particular provisions of an
ILO Convention or Recommendation may request the O ce to communicate
its opinion. Under the ILO Constitution, the O ce has no special authority to
interpret Conventions and Recommendations. e International Court of Jus-
tice is, by virtue of article 37, paragraph 1 of the Constitution, considered to be
the only body competent to give interpretations of ILO Conventions and Rec-
ommendations. However, it has not been asked to do so for many years and never
in the context of ILO Convention No. 169. e International Labour O ce

% Report of the Committee of Experts on the Application of Conventions and Recommendations.
International Labour O ce, Geneva, Switzerland. Report 111 (Part | A), 2006, p. 2.
%) Ibid.
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may, however, provide its opinion. Where a request from a government is for a
formal or o cial opinion, a Memorandum by the International Labour O ce is
published in the O cial Bulletin. e O ce’s response to the Government of
Switzerland in 2001, on questions concerning the Convention’s coverage, is pub-
lished in the O ce’s O cial Bulletin, Vol. LXXXIV, 2001. s is the only pub-
lished response of this nature. Where a formal or o cial opinion is not
specifically requested, a letter of reply will be sent to the Government concerned.
ese are not published.®
e fact that International Court of Justice has hardly ever been asked to pro-
vide its interpretation on ILO Conventions provisions in my opinion, says
something about the e ectiveness of the supervisory mechanisms of I1LO itself.
ere has clearly not been a need to question the comments and opinions sub-
mitted by the ILO Committee of Experts (CEACR). In my analytical part of the
article 1 have examined all 20 countries that have ratified the ILO Convention
No. 169. I have analysed all the observations and direct requests submitted by the
Committee of Experts concerning the implementation of Convention No. 169
in individual countries.®* I am not so much interested in the actual interpreta-
tion of the provisions that the Committee of Experts is obviously doing, but
rather in the political processes that lead to a change in national legislation and
policies in regard to indigenous peoples in these countries. e wide e ect that
Convention No. 169 as an international human rights instrument has to the
domestic practices of individual countries is evident, and should be examined
rather carefully. According to Risse and Sikkink, when using case studies that
explore the linkages between international human right norms and changing
practices in this field, we develop and present a theory of the stages and mecha-
nisms through which international norms can lead to changes in behaviour.®?

In my empirical section of this article I have taken into account some funda-
mental principles concerning the methods of international law and international
relations.®® Even though the actual interpretation is not in my special concern as
explained above, but rather a side e ect of the political processes, it is, however,
interesting to see how the CEACR has interpreted certain provisions of ILO Con-
vention No. 169 even if mandated not to do so.% e following sections intro-

80 http://www.ilo.org/public/english/indigenous/standard/super.ntm; International Labour O ce, Gov-
erning Body, GB.280/18, 280th Session, Report of the Director-General, Geneva, March 2001.

) All together over 400 pages of materials.

) Risse and Sikkink 1999, p. 2.

8) e doctrine of sources of law is considered to be a guiding element in this part of the work. It
means that certain o cial documents are given a priority and supporting position in regard to the inter-
pretation of the Convention.

) Especially those articles that have caused the main problems when States are considering the ratifica-
tion or implementation of the Convention. e basis for the interpretation is formed in the Convention
text and its wordings itself. In this case the former Convention No. 107 has also relevance, so has the
preparatory works of the Convention No. 169. General rules for treaty interpretation is provided in e
Vienna Convention on the Law of Treaties. In article 31 of the Vienna Convention it is stipulated that:
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duce the position of the Committee of Experts as using the power and authority
of international organization to put international norms as part of national prac-
tices. As a consequence related to the reporting processes and political and legis-
lative changes in the State, the CEACR is also interpreting the ILO Convention
No. 169.

e Risse and Sikkink model of norms socialization presented in the begin-
ning of the section can be argued to be very linear, even teleological: it has an
ultimate destination and there are no points along the way marking possible
detours or obstacles to derail movement in the planned direction. While we may
be able to place all countries into one of the presented phases, the fact is that
most of the states in phase five did not get there by progressing through the ear-
lier stages. Many countries have reached phase five through human rights move-
ments from primarily domestic sources, which evolved over centuries. Regardless
of this shortcoming, the model’s theoretical mechanism makes sense and gener-
ally stands up to the empirical record for industrializing states and transitioning
societies in the age of globalization. Put simply, the Risse and Sikkink model
anticipates that governments will adjust their behaviour in order to win favour
with the international community without necessarily believing in the validity
of the norms.  rough the process of moral consciousness-raising, argumenta-
tion, and persuasion, it is expected that these regimes will eventually come around
to accepting the value and veracity of human rights concepts. e unique con-
tribution of Risse and Sikkink is their recognition that the spread of human
rights occurs not simply through compelling regimes to sign treaties and adjust
their legal codes, but at the domestic level as well, where transnational actors and

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to
the terms of the treaty in their context and in the light of object and purpose.

2. econtext for the purpose of the interpretation of a treaty shall comprise, in addition to the text,
including its preamble and annexes: a) any agreement relating to the treaty which was made
between all the parties in connexion with the treaty; b) any instrument which was made by one or
more parties in connexion with the conclusion of the treaty and accepted by the other parties as
an instrument related to the treaty.  ere shall be taken into account together with the context: a)
any subsequent agreement between the parties regarding the interpretation of the treat or the
application of its provisions; b) any subsequent practice in the application of the treaty which
establishes the agreement of the parties regarding its interpretation; c) any relevant rules of inter-
national law applicable in relations between the parties.

A special meaning shall be given to a term if it's established that the parties so intended.

As mentioned earlier, the International Court of Justice is the highest authority to actually give inter-
pretations on ILO Conventions, but in the case of ILO Convention No. 169 it has never been asked to
do so. ere are also other instruments presented in the context of interpretation, like the Governing
Body of ILO. Also other written materials provided by the ILO, like the “Guide to...” and “A Manual”
can be regarded as useful tools when examining the ILO Convention No. 169, but their role as interpre-
tations of the Convention is minor, if following the doctrine of sources of law. e individual opinions,
comments of experts as well as mine flow into same category. s article should be read in light of this
approach.
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advocacy networks spread human right norms and eventually establish these
norms as part of a society’s culture.®

4. Implementation and Interpretation of Article 1

4.1. Subject/Object Dichotomy

In the beginning of this section, it is important shortly to describe the interest-
ing dichotomy between the concepts of subject and object referred already many
times in this article. In the ILO context this is worth examination, since the
Conventions real subjects are states, but it is targeted to indigenous peoples.
According to Verzijl, ‘international law has originated as a body of law regulat-
ing the relations between ‘political entities’ which later transformed and grouped
together into “States”.®s e positivistic doctrine during the eighteenth and nine-
teenth centuries claimed that only sovereign states could be the subjects of inter-
national law, therefore the individual human being is the ‘object’ and not the
‘subject’ of international law.®’

According to the object theory, the attribution of rights and benefits to other
entities than States can only take place in an indirect way. According to the posi-
tivist school, Lauterpacht has explained, “in cases in which individuals derive
benefits under international law, such benefits are enjoyed not by virtue of a
right which international law gives to the individual but by reason of a rights
appertaining to the State of which the individual is a national. e right is a
right of the State; the individual is only the object of that right.”s

In the second half of the 20th century, views with regard to the subject-object
dichotomy changed. Manner criticised the ‘object’ theory and listed several rea-
sons for the rejection of this theory. In the first place, the theory can be called
illogical because an individual can be neither subject nor object of a law that
deals exclusively with states. Later on, Higgins suggested a di erent view on
international law: International law should not be perceived and discussed in
terms of subjects and objects, but in terms of participants.®® What about then in
the case of minorities and indigenous peoples? Can they ever achieve the status
of an ‘international person’ and, if so, to what extent and in what form?

) Marsh and Payne 2007, pp. 668—669.

) J.H.W. Verzijl, International Law in Historical Perspective, Part Il, A.W. Sytho , Leiden, 1969, pp. 4,

12.

9 P Heilborn, Das System der Volkerrechts, Julius Springer, 1896, pp. 58-211, 372, 374. See also Anna

Meijknecht, Towards International Personality: e Position of Minorities and Indigenous Peoples in Inter-

national Law, School of Human rights Research Series, Vol. 10, 2001, pp. 46-47. Also see G. Manner,
e object theory of the individual in international law’, American Journal of International Law (1952),

428-449.

) H. Lauterpacht, International Law and Human Rights, 1st ed., (1950). Archon Books, Cambridge

1968, p. 8.

8 R, Higgins, Problems and Process, Clarendon Press, Oxford, 1995, p. 49.
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Framed by recognition of indigenous peoples as ‘peoples’, Convention No. 169
takes a decisive stand on the collective nature of indigenous rights, transforming
what the earlier convention defined as an object of applied anthropological con-
cern into a collective subjects of rights. e very subject of these rights, with its
flexible formulation of ‘indigenous and tribal people were not even questioned.
In this way, the ILO bridged the bitter controversy in modern political theory
and human rights law on individual versus collective rights by simply a rming a
set of collective rights on an equal footing with the individual rights of indige-
nous persons.”

However, the Convention is a mosaic of di erent approaches which refer to
di erent entities as bearers of rights or duties. In the first place, there are provi-
sions which relate to the individual members of the tribe or group. For instance,
Article 28 reads: “Children belonging to the peoples concerned shall, wherever
practicable, be taught to read and write in their own indigenous language...” or
Article 26. “Measures shall be taken to ensure that members of the peoples con-
cerned have the opportunity to acquire education at all levels...”"

Most of the enforceable rightsa rmed in the Convention are a rmed collec-
tively to indigenous peoples as such: articles 8 and 9 (indigenous peoples’ rights
to their own institutions, legal systems and jurisdiction), articles 13-19 (land
and resource rights). e collective aspect of indigenous rights is underscored in
some instances by reference to indigenous representative institutions. Moreover,
the collective nature of indigenous rights is expressly a rmed in relation to the
crucial issue of land and resource rights, (article 13). e a rmation of collec-
tive rights in the convention does not by any means prejudice the enjoyment
of individual rights by the members of the peoples concerned, which are also
expressly a rmed in the instrument. (Article 3(1) * e Provisions of the Con-
vention shall be applied without discrimination to male and female members of
these peoples’) or (article 4(1) ‘Special measures shall be adopted as appropriate
for safeguarding the person.... of the peoples concerned’) or (article 8(3) ‘stat-
ing that the application of indigenous law shall not prevent members of these
peoples from exercising the rights granted to all citizens’).”

It seems as if the indigenous and tribal group as such is the subject of these
rights, and many States and scholars actually interpret these rights as collective
rights. However, the fact that in all provisions the word ‘shall’ is used, can also
be interpreted as implying that a slight measure of discretion concerning the
implementation is left to the State’s governments. It needs to be emphasised that
a great deal of the provisions in this Convention is clearly aimed at the govern-
ments of States and contain obligations to take specific measures relating to
indigenous and tribal peoples.™

" Rodriguez-Pinero, 2005, pp. 321-322.
™ Meijknecht, 2001, pp. 149-150.

7 Ibid., pp. 149-152.

™ Also see Meijknecht, 2001, pp. 150-152.
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It can be concluded that the partial revision of the Convention No.107 marked
a change in the ILO’s approach to indigenous peoples, but also in approach from
‘policy’ to a ‘rights’ approach. s transition was considered a problematic and
to certain extent, incomplete process. Convention No. 169 stands out as a mul-
tifaceted text, placed at a normative crossroads.

4.2. Article 1 and its Implementation

One of the central issues that have been many times mixed and wrongly stipu-
lated in di erent political situations is Article 1 of ILO Convention No. 169. In
this respect the ILO takes a practical approach and it means that it does not
define who indigenous and tribal peoples are.” It only describes the peoples it
aims to protect:

Article 1 is worded as follows:

1. is Convention applies to:

a) tribal peoples in independent countries whose social, cultural and economic conditions dis-
tinguish them from other sections of the national community, and whose status is regulated
wholly or partially by their own customs or traditions or by special laws or regulations.

b) peoples in independent countries who are regarded as indigenous on account of their
descent from the populations which inhabited the country, or geographical region to which
the country belongs, at the time of conquest or colonisation or the establishment of present
state boundaries and who, irrespective of their legal status, retain some or all of their own
social, economic, cultural and political institutions.

1. Self-identification as indigenous or tribal shall be regarded as a fundamental criterion for
determining the groups to which the provisions of this Convention apply.

2. e use of the term peoples in this Convention shall not be construed as having any impli-
cations as regards the rights which may attach to the term under international law.

At an international level it is quite obvious that who are considered to be indig-
enous peoples of the world, but many times in local levels it is more complex
issue to define who in personal level belongs to a certain group. In the context of
ILO Convention No. 169 it is however necessary to know who are regarded as
indigenous persons. It is necessary to know to whom the Convention is applica-
ble, and who its beneficiaries are, so that these peoples would be aware of their
special rights. s is a question of human right and it is for example highlighted
in a CEACR direct request concerning Bolivia in 1995 and also in Manual
2000: “... e Committee would be grateful if the Government would indicate
the manner in which recognition is given to indigenous communities and individ-
uals so that they can benefit from the legislation which applies to them.”’

™ Also see Patrick  ornberry, “‘Who is indigenous? Concept, definition, process’ In Indigenous Peo-
ples and Human Rights, 2002, pp. 33-60; also Patrick  ornberry, Who is indigenous? In Frank Horn
(ed.), Economic, Social and Cultural Rights of the Sami,’” Juridica Lapponica vol. 19, 1998, Institute for
Nordic Law, University of Lapland, pp. 1-40.

® CEACR: Individual Direct Request concerning Convention No. 169, Indigenous and Tribal Peoples,
1989 Bolivia Ratification: 1991, Submitted: 1995.
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is comment of the Committee of Experts highlights the approach that,
even though ILO Convention No. 169 is a Convention dedicated to indigenous
peoples, as peoples, the Committee of Experts is through the supervisory mech-
anism interpreting the Article 1 of this Convention such way, that it is import-
ing to know also in a personal level, who is indigenous person. e task to clarify
this issue is left to the Government and it is emphasized in several observations
and direct requests of the Committee of Experts.™
In this article it is not possible to look deeper into the question of the defini-
tion of “indigenous peoples” in general international law level, but rather inves-
tigate the issue of “indigenous person” and the political processes where Article 1
of the ILO Convention No. 169 has been implemented into domestic practices.
Situations in each country are examined below, giving some examples of prob-
lems related to Article 1 and its implementation.

4.3. Implementation

4.3.1. Argentina

In 2003, in a direct request the Committee of Experts notes that legislation in
Argentina concerning the self-identification of indigenous peoples was not in
compliance with Article 1 of the Convention. It especially requested the Gov-
ernment to undertake an indigenous census and recommends that the peoples
concerned participate in its preparation.”

Later, in 2005, in an Observation, the Committee of Experts notes that the
recognition of indigenous peoples was still encountering numerous problems,
especially regarding legal personality. Since then, the Government of Argentina
has not communicated with the Committee of Experts.”

In some cases the problems are recognized, but there is very little progress.

e example of Argentina shows however, that even though it ratified the Con-
vention, it is not sure who its beneficiaries are. e Committee of Experts is
therefore repeatedly asking the Government to make sure its legislation is in
compliance with the Convention.

® e [ILO Convention No. 169 is regarded to be the first international instrument which recognizes
self-identification of indigenous and tribal peoples as a fundamental criterion. e Convention adopts
an approach based on both objective and subjective criteria. e Objective criteria mean that a specific
indigenous or tribal group or people meets the requirements of Article 1.1, and recognizes and accepts a
person as belonging to their group or people. Subjective criterion means that this person identifies him-
self or herself as belonging to this group or people; or the group considers itself to be indigenous or
tribal under the Convention.

M CEAR: Individual Direct Request concerning Convention No. 169, Indigenous and Tribal Peoples
Convention, 1989 Argentina Ratification: 2000, Submitted: 2003.

® CEAR: Individual Observation concerning Convention No. 169, Indigenous and Tribal Peoples,
1989 Argentina Ratification: 2000, Published: 2005.
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4.3.2. Bolivia

In 1994, in a direct request the Committee of Experts raises a question for the
Government, as to whether entry in the National Register as indigenous is dis-
tinct from being registered as a campesino (rural worker), and what criteria are
applied in this respect.  ese questions show that the CEACR concludes that
there is some controversy in regard to the Convention (Art.) and that the Gov-
ernment should do something about it.”

One year later 1995, in a direct request, it shows that the Government has
responded to the questions raised by the CEACR and replies that the entry of
indigenous persons into the Single National Register is no di erent from the
entry of other rural workers. In its request the Committee also clearly speaks not
only about communities but individuals as beneficiaries of the Convention. It is
important to know the individuals so that they can benefit from the legislation which
applies to them. e Committee also requests further information of the results
of the census to be undertake, which means that further developments in legisla-
tion and practice is needed.®

It is also important to note that in some cases it is possible to receive assis-
tance, for example from the United Nations Development Programme to under-
take a census within the indigenous community/ies.

4.3.3. Colombia
In 1994, the direct request concerning Columbia shows that the Government is
presenting exact figures of indigenous peoples living its territory. In 1994 it is
estimated that there are 575,000 indigenous persons in Columbia. e Com-
mittee however requested further information on what grounds these figures are
based, and also how the fundamental criterion of identification is manifested in
practice.®

In 1996, the direct request shows that some progress has occurred regarding
indigenous census. e 1993 census includes a specific indigenous component,
an Amerindian ascendancy, and the feeling of belonging to an indigenous com-
munity as criteria for recognition as being indigenous. e Committee is still
asking from the Government for more information in regard to the 1993 census
with its next report.82

In 1999, in a direct request, exact figures are presented on the amount of
indigenous population, which is estimated at 603,000 in 1999. e Committee

 CEACR: Individual Direct Request concerning Convention No. 169, Indigenous and Tribal Peoples,
1989 Bolivia Ratification: 1991, Submitted: 1994.

8) CEACR: Individual Direct Request concerning Convention No. 169, Indigenous and Tribal Peoples,
1989 Bolivia Ratification: 1991, Submitted: 1995.

8) CEACR: Individual Direct Request concerning Convention No. 169, Indigenous and Tribal Peoples,
1989 Colombia Ratification: 1991, Submitted: 1994.

8 CEACR: Individual Direct Request concerning Convention no. 169, Indigenous and Tribal Peoples,
1989 Colombia Ratification: 1991, Submitted: 1996.
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is no longer asking for more information in regard to this issue. It seems that
Columbia complies with the requirements of Article 1 of the Convention, but
very exact figures of the number of indigenous persons is required.® In 2001, in
a direct request it also shows that according to the Government, the Convention
applies to 82 di erent peoples in its territory, which would be about 621,186
inhabitants.®

4.3.4. Costa Rica
In 1997 and 1999, in the direct requests the Committee notes that according to
the Costa Rican Indigenous Act “persons are indigenous who constitute ethnic
groups descended directly from pre-Colombian civilizations and who conserve
their own identity.” e Committee notes however, that this definition does not
include self-identification as indigenous or tribal as one of the criteria for the
definition of the peoples to which the Act applies. e Committee requests the
Government to state how e ect is given to this requirement of the Convention,
which means that the national legislation in Costa Rica is not in conformity
with the ILO Convention No. 169, Article 1.8

In 2000, in a direct request it shows that the Government of Costa Rica is
however indicating that its’ legislation is in conformity with the Convention. e
Committee notes in this respect also a judgement handed down by the Constitu-
tional Court which stipulates that “it is the indigenous communities themselves
which determine who are their members, applying their own criteria and not
those followed by statute law”(Judgement No. 1786-93) e Committee notes
that the definition of the concept of “indigenous” in section 1 of Act No. 6172
lays down that persons are indigenous who constitute the ethnic groups descended
directly from pre-Colombian civilizations and who conserve their own identity.8

In 2001, in a direct request the Committee notes that Costa Rican law pro-
vides that each indigenous people will define autonomously who they recognize
as indigenous. e Committee is requesting additional information on the prac-
tical application of this provision. e Committee is also asking the Government
whether it plans to harmonize section 1 of the Indigenous Act so that it would
come into conformity with Article 1(2) of the Convention.®

8) CEACR: Individual Direct Request concerning Convention No. 169, Indigenous and Tribal Peoples,
1989 Colombia Ratification: 1991, Submitted: 1999.
8 CEACR: Individual Direct Request concerning Convention No. 169, Indigenous and Tribal Peoples,
1989 Colombia Ratification: 1991, Submitted: 2001.
) CEACR: Individual Direct Request concerning Convention No. 169, Indigenous and Tribal Peoples,
1989 Costa Rica Ratification: 1993, Submitted: 1999.
) CEACR: Individual Direct Request concerning Convention No. 169, Indigenous and Tribal Peoples,
1989 Costa Rica Ratification: 1993, Submitted: 2000.
8 CEACR: Individual Direct Request concerning Convention No. 169, Indigenous and Tribal Peoples,
1989 Costa Rica Ratification: 1993, Submitted: 2001.
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In 2004, in a direct request it shows that the Government of Costa Rica
has not replied on the Committees request in 2001.  erefore the Committee
repeats its request and trusts that the Government will consider bringing its legis-
lation into conformity with this provision of the Convention. e case of Costa
Rica shows quite clearly the political process which have led to at least some
changes in the national legislation of this country. e Committee of Experts is
noting some inconsistency with the Convention and is therefore requesting the
Government to do changes in this field. ey seem to be long processes with
minor steps and some issues still remain open and unclear, which means that the
dialogue must and will continue.”8®

4.3.5. Honduras
In 2000, in a direct request interesting question is raised by the Committee of
Experts. According to the statement of the Government of Honduras, the ILO
Convention covers those persons that are members of indigenous and tribal peo-
ples and particularly those belonging to the CONPAH, an association of indig-
enous persons. e Committee is however raising a question whether and in
what manner the Convention is applied to those indigenous and tribal peoples that
are nota liated with this association. is statement can be interpreted such way
that being a member of some association is not the basis for any rights. e
rights must exist from di erent grounds, not whether the person belongs to an
association or not. e Committee is also requesting the Government to supply
copies of any judicial decrees or legislation relevant to the application of the
Article 1 of the Convention.®

In 2004, in a direct request it shows that some progress has taken place in
regard to those issues requested from the Government in 2000 and 2003. e
Government of Honduras has provided the numbers of the indigenous popula-
tion in the country and the procedures for indigenous peoples to obtain legal
status. e Committee is still asking further information on the numbers of
applications for the recognition of the legal status by indigenous peoples which
have been processed under the Act governing this issue. It seems that the imple-
mentation of the Article 1 of the Convention is not still in conformity with the
Convention.®

8) CEACR: Individual Direct Request concerning Convention No. 169, Indigenous and Tribal Peoples,
1989 Costa Rica Ratification: 1993, Submitted: 2004.

) According to the UN Universal Declaration of Human Rights, Article 20 (1) everyone has the right
to freedom of peaceful assembly and association. (2) No one may be compelled to belong to an associa-
tion CEACR: Individual Direct Request concerning Convention No. 169, Indigenous and Tribal Peo-
ples, 1989 Honduras Ratification: 1995, Submitted: 2000.

% CEACR: Individual Direct Request concerning Convention No. 169, Indigenous and Tribal Peoples,
1989 Honduras Ratification: 1995, Submitted: 2004.
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4.3.6. Mexico

So far, the Committee of Experts has provided the largest amount of direct
requests and observations in the case of Mexico. e Government of Mexico has
also showed activeness in responding the requests and therefore committed to
progress in this field.

In 1993, in a direct request the Committee of Experts is also raising an inter-
esting question. It notes that use of an indigenous language is the primary basis
for deciding on whether an individual is counted as indigenous. e Committee
is requesting further information on how the requirement that self-identification
can be regarded as a fundamental criterion is implemented, in particular in a sit-
uation of conflict over whether an individual is to be included in an indigenous
community. is issue has also raised problems and questions in the Nordic
countries and at least these observations can be made:

* Some people may have lost their “indigenous” language in some point of
their ancestral chain.

* Language cannot be the only decisive factor about ethnicity, because lan-
guage can be learnt in any time by anybody.

* [LO Convention applies to peoples who are regarded as indigenous on
account of their descent from the populations which inhabited the country,
or a geographical region to which the country belongs, at the time of con-
quest or colonisation or the establishment of present state boundaries and
who, irrespective of their legal status, retain some or all of their own social,
economic, cultural and political institutions.®*

* Language can be one element of “indigenousness”, but according to the
Committee of Experts, it cannot be the only one.*?

In 1995 in a direct request the Committee notes the Government’s statement
that for the 1990 census of the population and housing the criterion of indige-
nous identity was not used to register the indigenous population, and that the
only criterion adopted was the use of Penal Procedure, which has been in force
since 1991, defendants often state that they belong to a particular indigenous
community, and sometimes support their statement by an anthropological certif-
icate issued by the National Indian Institute (INI).%

) Also see on this issue Juha Joona, Entisiin Tornion ja Kemin Lapinmaihin kuuluneiden alueiden maa-
ja vesioikeuksista, Juridica Lapponica 2006, Rovaniemi, p. 32.

) CEACR: Individual Direct request concerning Convention No. 169, Indigenous and Tribal Peoples,
1989 Mexico Ratification: 1990, Submitted: 1993.

%) CEACR: Individual Direct request concerning Convention No. 169, Indigenous and Tribal Peoples,
1989 Mexico Ratification: 1990, Submitted: 1995, February.
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In 1996, in a direct request the Committee repeats its statement of 1995.% In
2002, in an observation the Committee examined constitutional reforms in a
more detailed way in a request sent directly to the Government. e amendment
to the Mexican Constitution, that is the most striking examples of a ‘legal trans-
plant’ in relation to Convention No. 169, defines indigenous people in the fol-
lowing terms:

e Nation has a pluricultural composition based originally in its indigenous peoples that are those
that descend from the populations that inhabited the current territory of the country at the time of
colonization, and which retain their own social, economic, cultural and political institutions, or
part thereof. Consciousness of indigenous identity should be a fundamental criterion in order to
determine to whom the provisions on indigenous peoples apply.®

4.3.7. Norway
In 1993, in a direct request the Committee notes that there has been a census in
1970 in Norway to determine the size of Sami population. In 1993 the Govern-
ment estimates that there are approximately 40,000 Sami living its territory. e
Committee is asking if there are any plans for future census which would include
a specific indigenous component.®

In February 1995, in a direct request the Government of Norway gives an
answer where it states that there are no plans for further census including spe-
cific indigenous criteria. However, the Government explains that high level of
participation in the elections to the Sami Parliament has been achieved and that
those who are entitled to vote in the elections to the Parliament can be identi-
fied.%” It seems that Saami identification in Norway is based on the right to vote

%) CEACR: Individual Direct request concerning Convention No. 169, Indigenous and Tribal Peoples,
1989 Mexico Ratification: 1990, Submitted: 1996.

%) |bid.

%) CEACR: Individual Direct Request concerning Convention No. 169, Indigenous and Tribal Peoples,
1989 Norway Ratification: 1990, Submitted: 1993.

0 According to the o cial web-pages of Norwegian Saami Parliament, in 1989 5497 Saami were regis-
tered in the Saami Parliament Election Register in Norway and in 2001, 9923 persons were listed in the
register. http://www.samediggi.nodefault.asp?selNodellD=110&lang=no (visited 28 November 2003)
In 2005 Saami Parliament Elections 12 538 was listed on the register ( samemanntallet) http://www.
samediggi.no/Artikkel.asp?MI1d1=3&MI1d2=300&Ald=236&back=1 (Visited 20 November 2006). Esti-
mation of the total Saami population varies from 50 000 to 75 000. Also see Joona Juha 2006, pp. 307-
309. e Ministry for Foreign A airs in Norway gives this explanation for the variation of the amount
of Saami population: “ e size of the Sami population has been reckoned at 75,000, but estimates vary
in accordance with criteria used (genetic heritage, mother tongue, personal wishes, etc.). O cial cen-
suses have not given reliable counts. Because of the assimilation process, not all Sami have wished to
acknowledge or declare their ethnic identity. For this reason, the Sami parliaments in the Nordic coun-
tries have worked out their own criteria for defining Sami from a combination of subjective and objective
factors.” http://odin.dep.no/odin/engelsk/norway/history/032005-990463/index-dok000—b-n-a.html (Vis-
ited 20 November 2006).
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in the Saami Parliament Elections. Similar issue was handled above in the case of
Honduras.®

In 2004 in a direct request, the Committee refers to four di erent categories
of people living in the traditional Saami areas in the Northernmost Norway, in
Finnmark County: 1) Saami, 2) Mixed-Saami, 3) non-Saami, 4) Norwegians.

e Committee is satisfied noting that issues are di cult with regard to rights
that the Saami and other Norwegians should enjoy in the county of Finnmark.

e request reflects the di  cult situation in the area which is inhabited by indig-
enous and non-indigenous persons.

Compliance with the Convention. e Committee recognizes the very di cult issues raised by
mixed Sami and non-Sami occupation of Finnmark County, and the uncertainty over the rights
that Sami and other Norwegians should enjoy there. It has been the subject of long and di cult
negotiations until recently.%®

4.3.8. Peru

In 1999, in a direct request the Committee requests the Government of Peru to
provided more detailed information on the actual number of persons considered
to be indigenous in the 1993 census, because it would not appear that distinc-
tion is made between indigenous persons and rural workers. e Committee also
notes that the number of persons belonging to rural and native communities is
fairly low in relation to the total amount of inhabitants. e Committee sug-
gests that the Government of Peru would harmonize the criteria for the popula-
tions which may be covered by the Convention. Issues like indigenous origin
and the criterion of “self-identification” should be taken into consideration to
determine the groups covered by the Convention.1%

In 2006, in a direct request it shows that only little progress has been achieved
in the matter concerning the holders of rights in the Convention. e Commit-
tee sees as problematic the issue that the Government has not managed to
develop a common criteria for all the indigenous groups in Peru.  is means
that not all persons who could be regarded as beneficiaries of the Convention
can be identified:

e Committee notes that, according to the Government’s report, Peru’s population, estimated at
around 24 million inhabitants, is mainly mestizo (of mixed extraction) and that over 9 million
Peruvians are indigenous, principally Quechua and Aymara, living in the Andean region.  ere are
42 ethno-linguistic groups residing in the Amazonian region of Peru, which covers 62 per cent of
the national territory.  ese populations have cultural, economic and political characteristics that

% CEACR: Individual Direct Request concerning Convention No. 169, Indigenous and Tribal Peo-
ples, 1989 Norway Ratification: 1990, Submitted: February 1995.

9 CEACR: Individual Observation concerning Convention No. 169, Indigenous and Tribal Peoples,
1989 Norway Ratification: 1990, Published: 2004.

1000 CEACR: Individual Direct Request concerning Convention No. 169, Indigenous and Tribal Peo-
ples, 1989 Peru Ratification: 1994, Submitted: 1999.
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are distinct from other sectors of the national population. e Indian population is made up, not
only of rural and indigenous communities, but also of remote settlements: groups that are in a sit-
uation of voluntary isolation, or with which contact is sporadic. e o cial languages are Spanish,
Quechua (spoken by more than 3 million people), Aymara (350,000 speakers) and in the Amazo-
nian region 40 languages, belonging to 16 linguistic families, are spoken. According to the report,
there is a need for greater recognition of the right to their own identity of all those communities
that do not explicitly identify themselves as native, indigenous or members of a specific linguistic group,
in addition to the 1,265 rural and indigenous communities included in the State’s registers. In this
regard, the Committee previously referred to the di  culties that arose from the various definitions
and terms used to identify the populations covered by the provisions of the Convention: rural,
indigenous and native populations and those living in the highlands, the forest and the edge of the
forest.1*

5. Implementation and Interpretation of Land Rights

e second part of the entire ILO Convention No. 169, Articles 13-19, deals
with land issues. e most important article is considered to be Article 14 which
clearly states that indigenous and tribal peoples have rights to the land®? they
traditionally occupy.’® is Article has also caused most of the problems when
States are considering the ratification of the Convention, or even when they have
ratified it. Article 14 is worded as follows:

1. e rights of ownership and possession of the peoples concerned over the lands which they tra-
ditionally occupy shall be recognised. In addition, measures shall be taken in appropriate cases
to safeguard the right of the peoples concerned to use lands not exclusively occupied by them,
but to which they have traditionally had access for their subsistence and traditional activities.

109 CEACR: Individual Direct Request concerning Indigenous and Tribal Peoples Convention, 1989
(No. 169) Peru Ratification: 1994, Submitted: 2006.

1020 ¢ Convention recognizes both individual and collective aspects of the concept of land. e con-
cept of land encompasses the land which a community or people uses and cares for as a whole. It also
includes land which is used and possessed individually, e.g. for home or dwelling. One interesting this is
that the land can also be shared among di erent communities or even di erent peoples.  is means that
a community or people lives in a certain area and also has access to, or is allowed to use another.  is is
especially the case with grazing lands, hunting, and gathering areas and forests Roy, C.K. Land, Rights
of the Indigenous peoples of the Chittagong Hill Tracts, Bangladesh. Distr. by Jumma peoples Network
in Europe (JUPNET). 1996, pp. 26-28. Also see John Bern and Susan Dodds, ‘On the Plurality of
Interests: Aboriginal Self-government and Land Rights’. In D. Ivison, P. Patton and W. Sanders (eds.)
Political ~ eory and the Rights of Indigenous Peoples. Cambridge University Press, 2000, Australia; Hans
Christian Bugge, Human Rights and Resource Management — An Overview'. In Erling Berge and Nils
Christian Stenseth (eds.) Law and the Governance of Renewable Resources, Studies from Northern Europe
and Africa, Institute for Contemporary Studies, Oakland, CA, 1998.

103 According to the ILO Manual, “these are lands where indigenous and tribal peoples have lived over
time, and which they have used and managed according to their traditional practices.  ese are the
lands of their ancestors, and which they hope to pass on to future generations. It might in some cases
include lands which have been recently lost.” e fact that Convention No. 169 focuses on the present
situation, though historical continuity is important too, is seen problematic among the indigenous peo-
ples. e land right articles only recognise rights over land that indigenous peoples currently use and
occupy; they don't recognise any rights over lands that they used to occupy and which were taken from
indigenous peoples through colonisation.
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Particular attention shall be paid to the situation of nomadic peoples and shifting cultivators in
this respect.

2. Governments shall take steps as necessary to identify the lands which the peoples concerned
traditionally occupy, and to guarantee e ective protection of their rights of ownership and
possession.

3. Adequate procedures shall be established within the national legal system to resolve land claims
by the peoples concerned.

Here, it is impossible to go through the preliminary works of the Convention to
see how Article 14 was drafted and how di erent texts were put together. Also, it
is not possible to analyse Article 14 in more detail, but only to look at the issues
that have been raised by the Committee of Experts. In my article I only exam-
ined the implementation of Article 14 in those countries which have ratified the
Convention. | also show how the Committee of Experts has interpreted the
implementation. In the process of going through the Articles | have paid special
attention to the following issues:

e What are the “lands which indigenous and tribal peoples traditionally
occupy™?

« Identification of lands.'*

« Land claims'®

5.1. Implementation and Interpretation per Country

5.1.1. Argentina

In 2003 the Committee of Experts comments the land right situation in Argen-
tina and recognizes that there are several problems related to indigenous owner-
ship even tough Argentina has ratified the ILO Convention No. in 2000.%

In 2005 the Committee requests the Government to provide information on
the measures adopted or envisaged — with the participation of representatives of
the indigenous communities — to align the national and the provincial legisla-
tion with the Constitution.?®” In 2005 the Committee also notes two important

109 s has also been problematic issue in those countries that just consider the ratification. In order to
protect indigenous and tribal peoples’ rights to the lands they traditionally occupy, it is necessary to
know which these are.  erefore, the identification of indigenous and tribal peoples’ lands is important.
105 e article is stating that adequate procedures shall be established within the national legal system
to resolve land claims by the people concerned. is means that in some situations, problems may arise
out of land claims.  ese can be with other indigenous communities, or with outside settlers or other
stakeholders. e Convention also requires governments to make sure that there are procedures and
mechanisms in place to resolve any land disputes.

106 CEAR: Individual Direct Request concerning Convention No. 169, Indigenous and Tribal Peoples
Convention, 1989 Argentina Ratification: 2000, Submitted: 2003.

1079 CEAR: Individual Observation concerning Convention No. 169, Indigenous and Tribal Peoples,
1989 Argentina Ratification: 2000, Published: 2005.
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issues; the identification of indigenous lands and the removal of indigenous com-
munities. Consultations as the cornerstone of the Convention are also mentioned. %

In the Individual observation it is emphasized that consultations must fur-
thermore be held before the adoption of such measures. As the bodies in charge
of supervising application on the Convention have noted, consultation and par-
ticipation constitute the cornerstone of Convention No. 169 on which all its
provisions are based. e Committee hopes that the Government will provide
information on this matter in its next report.1®®

5.1.2. Bolivia

In 1994 the Committee received the first report on the Convention submitted
by the Government of Bolivia. As a general point of view the Committee notes
that there is some conflict between the notion of respect for the principle of
ethno development and cultural diversity, and the tendency to assimilate tradi-
tional organizations and institutions into the dominant culture. e Committee
would like to emphasize that the Convention recognizes the right of indigenous
and tribal peoples to make their own decisions in this regard, and hopes that this
principle will be taken into account systematically.'1

In 1994 the Committee also notes that the Government has made substantial
e orts to identify the lands traditionally occupied by the indigenous peoples.
However, it also notes that the limits of the landholdings of the settlers within
the indigenous territories and areas have not yet been defined and that there are
many lands which are registered in favour of local churches under the general
legislation on colonisation. In addition, information provided under Convention
No. 107 indicates that a substantial part of the demarcation and consolidation
process remains to be completed due to financial and climatic constraints. e
Committee asks to provide information about the progress achieved in this regard,
including the allocation of land to other indigenous groups in the country.!!

In 1994 the Committee also notes that the Indigenous Territories are desig-
nated to be both “multiethnic and open” in terms of composition, as they are
inhabited by diverse indigenous groups; and access, as other groups who are not
inhabitants of the area use it for their traditional and subsistence activities. e
Committee also notes that in addition to indigenous communities, there are
settlers, including cattle farmers (ganaderos) and wood workers (madereros), who
can also claim title to individual allotments within these territories under the
provisions of existing legislation, namely Agrarian Reform Act and the Coloni-
zation Act.

108) 1bid.

109 hid.

110 CEACR: Individual Direct Request concerning Convention No. 169, Indigenous and Tribal Peo-
ples, 1989 Bolivia Ratification: 1991, Submitted: 1994.

1Y hid.
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e Committee requests the Government to provide information on any pro-
cedural mechanisms adopted or contemplated to resolve conflicting land claims,
including any necessary adjustments to non-exclusive usufruct rights, or “shared
use”. e Committee also asks to include information on any measures taken or
envisaged by the traditional indigenous councils to provide adequate protection
to the inhabitants within their jurisdiction vis-a-vis their rights of ownership and
possession. 2

In this respect the case of Bolivia will give important information in regard to
situations in Nordic countries. Especially in Finland there are also following
similarities with Bolivia:

e Committee notes that some indigenous areas fall within “specially protected zones”, an envi-
ronmental protection measure. Please provide information on whether the maintenance of the
traditional activities of the indigenous peoples living in these areas, namely subsistence farming,
shifting cultivation, hunting or gathering, is seen to be consistent with the concept of specially
protected environmental zones.'*

e Committee also once again requests the Government to supply information
on any procedural mechanisms adopted or contemplated to resolve conflicting
land claims, including any necessary adjustments to non-exclusive usufruct rights
or “shared use”. e Committee also asks to supply information on any mea-
sures taken or contemplated by the traditional indigenous councils to provide
adequate protection to the inhabitants within their jurisdiction in respect of
their rights of ownership and possession.'*

5.1.3. Colombia
In 1994 the Committee notes the continuing e orts of the Government to rec-
ognize and protect the rights of ownership and possession of the indigenous
peoples to the lands which they traditionally occupy, and that at present there
are 377 resguardos and 12 reservas. It notes further that the ETIs remains under
consideration.**

e Committee also notes the Government’s statement that the rights of
nomadic groups to use lands not exclusively occupied by them, but to which
they have traditionally had access for their subsistence and traditional activities,
are recognised by the creation of resguardos. Please indicate the form and manner
in which this is implemented within the structure of the resguardos, including

112) 1bid.

119 1bid.

1149 CEACR: Individual Direct Request concerning Convention No. 169, Indigenous and Tribal
Peoples, 1989 Bolivia Ratification: 1991, Submitted: 1995.

115 CEACR: Individual Direct Request concerning Convention No. 169, Indigenous and Tribal
Peoples, 1989 Colombia Ratification: 1991, Submitted: 1994,
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whether this implies a requirement for the nomadic communities to settle in
one area.”!

e Committee notes that INCORA (e Colombian Institute for Agrarian
Reform), which is responsible for the creation, configuration and planning of
indigenous lands, is engaged in identifying indigenous lands and restructuring
reserves as resguardos. e Committee also notes indications of certain problems
inherent in this process. In this connection, the Committee notes that some set-
tlers’ lands are included within resguardos, and that some indigenous communi-
ties have had their traditional lands allocated to other resguardos. It also notes
that some resguardos include property which earlier title holders may still claim
under existing legislative provisions. e Committee requests the Government
to provide information on any procedures which may have been adopted or are
envisaged to resolve conflicts in land claims within the ongoing process of land
demarcation in the country.!*” In 1996 similar problems remain in Colombia in
connection with the Convention.*

In 2003 in Individual Observation the Committee recalls that at its 282nd
Session (November 2001) the Governing Body adopted a report,*'® concerning a
representation alleging the non-observance by Colombia of the present Conven-
tion, made under Article 24 of the Constitution. e representation alleged that
the Government had not complied with the Emberra Katio people, in the con-
struction and operation of the Urra hydroelectric dam. It recommended that the
Government be requested to amend legislation concerned, and that it improve
the consultation procedures to come into conformity with the Convention’s
requirements. It also asked the Government to provide information to the pres-
ent Committee on a wide range of issues related to consultations with indige-
nous peoples when planning and carrying out development projects that a ect
them, land rights and mineral exploitation in particular.*?® Convention’s require-
ment of consultation with the indigenous peoples concerned, in particular.

18 hid.

17 1bid.

118 e Committee notes from the report that the Nukak-Maku are the only indigenous group which
may be identified as nomadic, and that this is directly related to their hunting and gathering activities.
Within the ongoing process of demarcation, creation and restructuring of indigenous lands, the Com-
mittee requests the Government to provide information on the measures taken or envisaged to recognize
and accommodate the rights of this nomadic group to use lands they do not exclusively occupy but to
which they have traditionally had access. In this connection, the Committee notes with interest an
“accion de tutela” in which the Constitutional Court emphasized the State’s responsibility to protect and
guarantee the ethnic and cultural identity of the Nukak-Maku communityCEACR: Individual Direct
Request concerning Convention no. 169, Indigenous and Tribal Peoples, 1989 Colombia Ratification:
1991, Submitted: 1996.

119 Document GB.282/14/3, available through the ILOLEX database on the ILO’s web page at http://
www.ilo.org.

120 CEACR: Individual Observation concerning Convention No. 169, Indigenous and Tribal Peoples,
1989 Colombia Ratification: 1991, Published: 2003.
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In 2004 in Individual Observation concerning Convention No. 169, the Com-
mittee is issuing that, the adoption of Act No. 685 of 2001 issuing the Mining
Code, recognizing extensive rights to indigenous communities to control the
exploration and exploitation of the minerals in their lands. s issue is addressed
in greater detail in a request addressed directly to the Government.!#

5.1.4. Costa Rica
In 1997 in a direct request in regard to land right Articles 13 and 14 the Com-
mittee notes that in view of the Government’s statement that there are large areas
of indigenous lands in the hands of non-indigenous persons and that it does not
have su cient resources to compensate these persons, the Committee requests
the Government to provide information on the manner in which it attends to
apply the Indigenous Act with regard to the removal of these persons, as well as
the other legal measures available to return these lands to their ancestral owners.
It also requests the Government to state whether adequate procedures exist within
the national legal system so that indigenous peoples can claim areas which have
been removed from them or of which the ownership has not been determined.”*??

In 1999 in a direct request the Committee repeats its comment from 1997.12%
In the example of Costa Rica it is interesting to notice that the removal of non-
indigenous persons from certain areas could be possible according to the
CEACR, if these areas are returned to their ancestral owners. e CEACR is also
requesting adequate procedures within national legal system for these people to
claim these areas back.

In 2000 in a direct request the di cult issue concerning the indigenous per-
sons and non-indigenous people living in reservations is raised:

e Government indicates that removal of the non-indigenous persons who have rights within the
reservations is e ected against payment of compensation. e Committee requests the Govern-
ment to supply information on the action brought against the State for alleged violations of indig-
enous rights as well as information on whether there are any lands occupied by indigenous
communities which have not yet been declared reservations.'?*

In the 2001 direct request, shows that the approach of ILO 169 concerns with
States legislation but also the actual practice. Also the nature of land right Article
14.1 is expressed in the Costa Ricas case.  ere are two kinds of traditionally
occupied lands: those which indigenous peoples traditionally occupy and those

121) CEACR: Individual Observation concerning Convention No. 169, Indigenous and Tribal Peoples,
1989 Colombia Ratification: 1991, Published: 2004.

122 CEACR: Individual Direct Request Concerning Convention No. 169, Indigenous and tribal Peo-
ples, 1989 Costa Rica Ratification: 1993, Submitted: 1997.

123 CEACR: Individual Direct Request concerning Convention No. 169, Indigenous and Tribal Peo-
ples, 1989 Costa Rica Ratification: 1993, Submitted: 1999.

124 CEACR: Individual Direct Request concerning Convention No. 169, Indigenous and Tribal Peo-
ples, 1989 Costa Rica, Ratification: 1993, Submitted: 2000.
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which peoples concerned use not exclusively occupied by them, but to which
they have traditionally had access for their subsistence.

In 2001 in an individual observation it seems that here are still large areas of
indigenous lands in the possession of non-indigenous persons and that it does
not have su cient resources to compensate these persons upon their removal
from those lands.’®

e Committee trusts that the Government will continue providing information on the recovery
of indigenous lands in the possession of non-indigenous persons, particularly in reservations in
which the indigenous population is in the minority, and on the measures taken for the establish-
ment of new reservations.*?

5.1.5. Denmark

In 2001 in an individual direct request, concerning Articles 13 and 14, the Com-
mittee notes that a representation under Article 24 of the ILO Constitution has
been deposited on the question of the transfer of the  ule population in May
1953. e Committee requests the Government to keep it informed of the out-
come of the pending appeal to the Supreme Court.

Concerning Article 16, the Government indicated that under the Home Rule
Act permission for the use of land in a field transferred to the Home Rule authori-
ties. e Committee requests to indicate in what cases the people concerned
may be removed from the lands which they occupy and the procedures followed
in such cases in light of paragraph 2 of this Article.??

e Committee, recalling that the Government indicated that the Home Rule authority makes
decisions on who is granted the right of use of lands and that this situation applies to both the
original Greenland population and newcomers, would be grateful for clarification on what the pro-
cedure is for allocating land to people or entities outside their own communities.*?®

Regarding Articles 13 and 14, the Committee notes that the outcome of the
pending appeal to the Supreme Court on the transfer of the  ule population in
1953 — the subject of the representation referred to in the observation — is not
expected before 2003. e Committee understands as well that consideration is
being given to putting the  ule base to other uses, which may have further
impact on the use of this territory by people who now have access to it. It

125 CEACR: Individual Observation concerning Convention No. 169, Indigenous and Tribal Peoples,
1989 Costa Rica Ratification: 1993, Published: 2001.

126 CEACR: Individual Observation concerning Convention No. 169, Indigenous and Tribal Peoples,
1989 Costa Rica Ratification: 1993, Published: 2004.

127 CEACR: Individual Direct Request concerning Convention No. 169, Indigenous and Tribal Peo-
ples, 1989 Denmark Ratification: 1996, Submitted: 2001.

128 Thid.
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requests the Government to keep it informed of the outcome of the appeal and
of any further developments.*?°

Article 16. In its previous comments the Committee noted that under the Home rule Act permis-
sion for the use of land is the responsibility of the Home Rule authorities, and requested informa-
tion on the cases in which indigenous peoples may be removed from the lands they occupy and the
procedures followed in such cases, in light of paragraph 2, of this Article. e Government recalls
in its report that there is no individual ownership of land in Greenland, and that the Home Rule
authorities have complete entitlement to regulate the use of land. An Act of the Greenland Parlia-
ment would be required to decide whether areas should be reserved without access for hunters and
other activities, or whether settlements should be abandoned.**

e Committee takes due note of this information, but recalls that the fact that authority is exer-
cised by the Home Rule Government does not mean that the requirements of this Article concern-
ing displacement of indigenous people from the lands they traditionally occupy, are not applicable.
Please indicate whether any such displacements have taken place since the entry into force of the
Convention, and how this provision of the Convention has been applied in any such cases.*s

In 2004 the Committee notes that the Governments report has not been received.
It is therefore forced to repeat its previous observation.**? Also in 2005 in a gen-
eral observation the Committee notes that, for the second year of succession, the
reports due has not been received. It trusts that the Government will in future
discharge its obligation to supply the reports due on the application of rati ed
Conventions, in accordance with its constitutional obligations and, if necessary,
requesting appropriate assistance from the O ce.'*

5.1.6. Ecuador

In a direct request in 2003 e Committee notes that the peoples concerned
have the right, by virtue of Article 84(2) of the Constitution, to maintain the
imprescriptible ownership of community lands, which may not be alienated, seized
or divided, except for the power of the State to declare them to be of public util-
ity, and that by virtue of paragraph 3, they have the right to retain the ancestral
possession of community lands and to obtain their adjudication free of charge in
accordance with the law. With regard to the issue of declaring community lands
of public utility, please provide information on cases which have occurred dur-
ing the period covered by the report and on the procedure and manner in which
the peoples concerned are taken into account in such cases. **

129 CEACR: Individual Direct Request concerning Convention No. 169, Indigenous and Tribal peo-
ples Convention, 1989 Denmark Rati cation: 1996, Submitted: 2003.

130 Ibid.

1D Ibid.

1320 CEACR: Individual Observation concerning Convention No. 169, Indigenous and Tribal Peoples,
1989, Denmark Rati cation: 1996, Published: 2004.

139 CEACR: General Observation Denmark, Greenland, Rati cation: 1996, Published: 2005.

139 CEACR: Individual Direct Request concerning Convention No. 169, Indigenous and Tribal Peo-
ples Convention, 1989 Ecuador Rati cation: 1998, Submitted: 2003.
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e Committee notes the statement in the report that the peoples of the Ama-
zon and the forest-dwelling peoples hold their land by virtue of ancestral possession,
family ownership, private ownership, community ownership and latifundium. How-
ever, it notes that in the sierra, the most common form of land ownership is
small estates under community, family and private ownership, as well as privately
possessed lands. e Committee would be grateful if the Government would
provide a map indicating the total area of lands demarcated and to which title
has been adjudicated, as well as those where it has not been adjudicated. With
regard to the nomadic groups, it notes that according to the report the Tagaeri,
the Taroname and other groups with family links to the Huaorani living in the
south of the lands adjudicated to the Huaorani and the Yasuni Park may be con-
sidered nomadic and that Decree No. 552 recognizes their lands.

In 2005 the Committee notes with interest the Government’s report, which it
will examine in a direct request. It nevertheless notes that the report received
refers almost exclusively to legislative texts, and it requests the Government to
provide more complete information on the situation in practice in its next report.®

5.1.7. Fiji
e Committee has received two long communications from the Fiji Commer-
cial Services Union (FCSU) under Article 23 of the ILO Constitution which were
transmitted to the Government in January and September 2004 respectively.
e FCSU indicated that the first of them was supported by the Fiji Minework-
ers’ Union and the Fiji Peacekeepers’ Association. e Government has provided
no comments on these communications.*3
e FCSU has provided detailed information on the land rights of indigenous
Fijians, which have complex historical roots. e FCSU’s description of the legal
situation coincides with the information furnished by the Government, though
there may be disagreement on the conclusions to be drawn. It may be summa-
rized by saying that all “native lands” are held in common and not through indi-
vidual ownership, and are held in trusteeship. e right to manage these lands
has been entrusted since 1940 to the Native Lands Trust Board (NLTB), with
any disputes to be resolved by the Native Lands Commission. e native lands
are said to be comprised of many small parcels, but — as the Government also
indicated — 83 per cent of the land in the country is made up of these native
lands that are managed together and form the majority of the land in the
country.®¥’

135 CEACR: Individual Observation concerning Convention No. 169, Indigenous and Tribal Peoples,
1989 Ecuador Ratification: 1998, Published: 2005.

1%6) CEACR: Individual Observation concerning Convention No. 169, Indigenous and Tribal Peoples,
1989 Fiji Ratification: 1998, Published: 2005.

1370 CEACR: Individual Observation concerning Convention No. 169, Indigenous and Tribal Peoples,
1989 Fiji Ratification: 1998, Published: 2005.
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In this regard, the Committee recalls the statement in the Governments rst report that in spite
of their numbers and the fact that they own 83 per cent of the land, indigenous people still feel
alienated in the country of their birth , and that the recent political crisis is the result of national-
istic elements of the indigenous population to assert their control over the country '3

5.1.8. Guatemala

In 1999 the Committee recalls that the rati cation of the Convention was one
element in the settlement of the internal con ict in the country which  as indi-
cated in the preamble of the 1996 Peace Agreement  brought an end to more
than three decades of armed confrontation in Guatemala . It notes in this respect
that the ILO continues to play a part in the implementation of the Peace Agree-
ment, and that considerable technical assistance is being provided from the
international community for this purpose.t*

While recognizing the complexity of the situation, the Committee nevertheless recalls that the rati-

cation of the Convention was one element in the settlement of the internal con ict in the coun-
try which  as indicated in the preamble of the 1996 Peace Agreement  brought an end to more
than three decades of armed confrontation in Guatemala . It therefore urges the Government to
renew its e orts to overcome di culties in the application of the Convention and the Peace Agree-
ments, and to continue to provide information to the Committee on how it is accomplishing this.*4

5.1.9. Norway

In 1993 in an individual Direct request the Committee notes that the Govern-
ment holds title to most of the traditional lands of the Sami to which the Sami
have a right of usufruct. e Committee also notes in this regard that there are
judicial decisions enforcing Sami prescriptive rights based on long-established
use. It notes that, recognizing the need for a comprehensive analysis of the legal
position of the Sami people, the Government has appointed the Sami Rights
Commission to assess the current legal situation of the Sami as regards rights to,
and use of, land and water resources, and to suggest concrete recommendations
for requisite changes. e Committee notes from the report that the Govern-
ment has demarcated certain areas to be within the Sami administrative zone,
and that the Sami Rights Commission will include further de nitional measures

%) Ibid.
139 In 2002 the Committee notes the Governments second report following rati cation, which was
received too late to be examined at the previous session. is report, supplied by the Government in
October 2000, provides more detailed information on a number of matters than was included in the
rst report. However, on many of them it indicates that the measures taken were covered by the referen-
dum on constitutional reforms which was drafted in implementation of the Peace Agreement. is
referendum was rejected by a popular vote on 16 May 1999, but the Government has o ered little addi-
tional information on the measures which have been taken since then or are contemplated, to implement
the Convention and the Peace Agreement. CEACR: Individual Observation concerning Convention
No. 169, Indigenous and Tribal Peoples, 1989 Guatemala Rati cation: 1996, Published: 1999.
140 CEACR: Individual Observation concerning Convention No. 169, Indigenous and Tribal Peoples,
1989 Guatemala Rati cation: 1996, Published: 2002.



PART Il The Articles

T. Joona / International Community Law Review 12 (2010) 213-260

in its recommendations. e Committee requests the Government to keep the
Committee informed of the progress of this study.#

e Committee notes in the report that there are no specific procedures to resolve Sami claims to
land or land rights and that the Sami have to use the procedures existing in the national courts.
Please provide information on the legal procedures used by Sami to resolve land claims, including
court decisions. 2

e Committee notes with interest that with its report on the implementation
of the Convention, the Government has sent as opinion of the Council of the
Saami Parliament of Norway on the application of the Convention, and that the
Government has taken close account of the opinions of the Sami Parliament in
its own report.2* “ e Committee welcomes warmly the dialogue between the
Government and Sami Parliament on the application of the Convention.”14

In 1995 in a direct request

the Committee notes with interest that a seminar was held in Norway in September 1994 to exam-
ine how to give full e ect to Convention no. 169 in the country. In addition to inviting the Inter-
national Labour O ce to take part, representatives of the Sami Parliament, several ministries and
local government were also invited, along with other experts on matters dealt with in the Conven-
tion. e Committee welcomes this initiative and hopes the Government will continue to adopt
the approach of seeking consensus for the Convention’s implementation. e Committee also
refers to its observation.'%

e Committee notes that the majority of the Land and Water Rights Group of
the Sami Rights Commission have concluded that the State holds title to unreg-
istered land areas in Finnmark, although one member considers that the Sami
Population holds title to the land in Inner Finnmark. e Group agrees that the
Sami do gave permanent usufructuary rights in di erent respects based on cus-

14 CEACR: Individual Direct request concerning Convention No. 169, Indigenous and Tribal Peoples
Convention No. 169, Norway, Ratification: 1990, Submitted: 1993.

142 CEACR: Individual Direct request concerning Convention No. 169, Indigenous and Tribal Peoples
Convention No. 169, Norway, Ratification: 1990, Submitted: 1993.

143 e Sami Parliament is a representative body of the country’s indigenous Sami population, which
has responsibility for Sami interests inside the country, in close cooperation with the national Govern-
ment. e Committee notes in addition a 1992 comment of the Sami Parliament on the Government’s
first report, which was however received only in 1994. e Committee also notes that the Sami Parlia-
ment has indicated its willingness to enter into an informal dialogue with the Committee, together with
the Government. e Government has stated that it shares the wish to facilitate the implementation of
the Convention, believing that open cooperation between governments and representative indigenous
bodies may contribute e ectively to the international promotion of indigenous rights and cultures, and
that the Government therefore fully supports the suggestion of a supplementary dialogue.

1449 CEACR: Individual Direct request concerning Convention No. 169, Indigenous and Tribal Peoples
Convention No. 169, Norway, Ratification: 1990, Submitted: 1993.

15 CEACR: Individual Direct Request concerning Convention No. 169, Indigenous and Tribal Peo-
ples, 1989 Norway Ratification: 1990, Submitted: 1995, February.
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tomary law, long-established use or legislation. e Government states that the
Group supports in all essentials the view expressed in this regard by the Ministry
of justice when the Convention was ratified (namely that “strongly protected
usufruct must be regarded as su cient for fulfilment of Article 14”).14

e Committee notes, however, that the Sami Parliament’s position is that ownership and posses-
sion are cumulative rights, and therefore only simultaneous implementation is acceptable, and that
permanent usufructuary rights do not satisfy the requirements of Article 14, paragraph 1.

e Committee notes that the report of the land and Water Rights Group is an interim report
which has not yet been considered by the Government, and that the Sami Rights Commission has
not yet submitted a final report. No final determination has therefore been made in Norwegian law
of the kind of rights which the Sami have over the lands concerned. e Committee does not con-
sider that the Convention requires title to be recognized in all cases in which indigenous and tribal
peoples have rights to lands traditionally occupied by them, although the recognition of ownership
rights by these peoples over the lands they occupy would always be consistent with the Conven-
tion. e Committee awaits with interest the final determination of this question in Norway.**

e Committee notes that, to resolve land rights claims, the Sami have two pos-
sibilities: (a) to bring action in the ordinary courts of Norway, with possibility of
appeal up to the Supreme court, or (b) for the case to be heard by the land Dis-
putes Tribunal, which is mandated to settle disputes as to the existence of private
rights on State-owned land in the counties of Nordland and Troms. e Com-
mittee notes that the Sami Assembly has requested that the work of the Land
Disputes tribunal be suspended until the Sami Rights Commission has com-
pleted its work of clarifying existing laws in Sami areas with regard to rights to
land and water resources. e Committee notes the Government’s position that
Sami interests will not su er by a continuation of the work of the Tribunal, and
asks to be kept informed of any developments in this respect.'4®

In 2004 in an individual observation the main point at issue is related to the
proposed Finnmark Act.}*® As indicated in the Government’s report on April
2003 it introduced “a bill to regulate legal relationships and administration of
land and natural resources in the county of Finnmark.” As the Government’s
report states, while Sami predominate in inner Norway, Sami and other Norwe-
gians “live side by side in Finnmark County. Sami interests therefore need to be
balanced against the interests of the remainder of the population in the county if
the regime is to come across as just and unifying”. While the facts are not in dis-
pute, being a matter of public record, the Sami Parliament and the Government
disagree about the conformity with the Convention of both the process leading

148 Thid.

1“7 CEACR: Individual Direct Request concerning Convention No. 169, Indigenous and Tribal Peo-
ples, 1989 Norway Ratification: 1990, Submitted: 1995, February.

148 Thid.

1“9 Finnmark Act — A Guide 8/2005, 2. www.jd.dep.no by Ministry of Justice and Ministry of Local
Government and Regional Development.
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to proposal of the bill (Articles 6 and 7), and the impact on the land rights of
the Sami peoples if the bill is made law (Articles 13 to 19).1%°

e Committee notes that as this comment is being considered the proposed
bill has not yet been enacted, but that work is under way for its enactment. A
decision on whether or not to adopt it may have been taken by the time the
Committees report is published.

e substance of the Finnmark Act proposal is as follows:

In Finnmark County, which, as indicated above, is inhabited jointly by Sami and other Norwe-
gians, the extent of land rights and access to land has been in dispute for many years. e Govern-
ment acknowledges that parts or all of Inner Finnmark consist of land which the Sami people
traditionally occupy ... However, the SRC has not provided any basis for the Government to iden-
tify precisely which lands the Sami people traditionally occupy within the county.!s

e Government states that the proposed new arrangement is designed to pro-
tect Sami interests, and will provide security and predictability in terms of pro-
tecting the natural resources underlying Sami culture and the use of outlying land.

e Act builds on a future administrative arrangement for Finnmark based on
the principle that there should be no di erences in rights for the inhabitants of
Finnmark based on ethnicity . e Finnmark proposal would create the Finn-
mark Estate and transfer to it the States title to the 95 per cent of Finnmark
County that the State now holds. e Estate would own and administer land
and natural resources in Finnmark on behalf of all the inhabitants of Finnmark,
both Sami and Norwegians. It would be managed by a Board that would consist
of three members selected by the Sami Parliament and three elected by the Finn-
mark County Council, with non-voting member to be appointed by the State.

e non-voting member would have the right to refer any decisions on which
there was not a majority to the Government for decision. e Government states
that this solution is intended to give both the Sami people and the remainder of
the population in the Finnmark greater in uence over the countys development,
based on the obligation to protect the natural resource base for the Sami culture.5?

e proposal would open up resource use in the region to all Norwegians,
under the rules to be laid down by the Board. Resource exploitation in tradi-
tional areas is reserved to the Sami at present.

150 CEACR: Individual Observation concerning Convention No. 169, Indigenous and Tribal Peoples,
1989 Norway Rati cation: 1990, Published: 2004.

159 Ibid.

152) CEACR: Individual Observation concerning Convention No. 169, Indigenous and Tribal Peoples,
1989 Norway Rati cation: 1990, Published: 2004.
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5.2. Compliance with the Convention in the Case of Norway

e Committee recognizes the very di  cult issues raised by mixed Sami and non-Sami occupation
of Finnmark County, and the uncertainty over the rights that Sami and other Norwegians should
enjoy there. It has been the subject of long and di cult negotiations until recently.

As concerns the substance of the proposal for the Finnmark Estate, it appears to go beyond what is
permitted under Article 14 of the Convention, though under the proper circumstances it could be
in conformity with Article 15.1%

e proposal would transfer state ownership of 95 per cent of the land in the
country to the Estate. It appears that this would include areas that Sami claim as
their land by right of long occupation, and to which the Government acknowl-
edges in principle that the Sami do have rights, though the extent of these lands
and the content of the rights have not yet been identi ed as required in Article
14 of the Convention. It would give the Sami a signi cant role in the manage-
ment and use of a larger area than that to which they now have rights, and the
Government indicates that they would have more bene ts from the manage-
ment of the larger area under the present situation. However, the proposal would
replace the rights of ownership and possession recognized by the Convention with a
right to large share in administration of the region.2%*

On the other hand, the proposals for the Estate would appear to be closer to compliance with Arti-
cle 15, which recognizes that the right to natural resources on indigenous lands is often retained by
the State, and that if this is so indigenous and tribal peoples on whose lands these resources lie
must be able to participate in the use, management and conservation of these resources (Article
15(1) of the Convention).™®

e process and the substance are inextricably intertwined in the requirements of the Convention,
and in the present con ict. It appears to the Committee that if the Sami Parliament, as the
acknowledged representative of the Sami people of Norway, were to agree to the proposal, they
could accept this solution as a resolution of the claims of land rights which have long been the sub-
ject of negotiation between the Sami and the Government. e adoption of the Finnmark Estate
without such agreement amounts, however, to an expropriation of rights recognized in judicial
decisions in Norway under the Convention.*%

e Government states in its reply to the submission made by the Sami Parlia-
ment to the Committee that although the Sami Parliament has levelled criticism
and has called for changes to the Act, it should be noted that the Sami Parlia-
ment has not rejected the Act.

e Committee notes the need to guarantee the land rights of both the Sami
and non-Sami Populations of the region, and recognizes that the solution must

59 bid.
9 Ibid.
159 1bid.
%9 bid.
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be fair, and perceived as fair, for both parts of the population. e Convention
recognizes special rights for indigenous peoples in view of the vulnerability of
their traditional way of life to the loss of land rights on which it is based, and the
long occupancy that they often have practiced. e Convention does not, how-
ever, contemplate depriving other parts of the national population of the rights
they have also acquired through long usage. In areas of Norway in which the
Sami are the sole, or principal, inhabitants the implementation of this principle
is much simpler than in Finnmark.*’

In these circumstances, the Committee urges the Government and the Sami
Parliament to renew discussions on the disposition of land rights in Finnmark,
in the spirit of dialogue and consultation embodied in Articles 6 and 7 of the
Convention No. 169. It once again draws attention to the provision in Article
14(1) that “measures shall be taken in appropriate cases to safeguard the right of
the peoples concerned to use lands not exclusively occupied by them but to
which they have traditionally had access for their subsistence and traditional
activities”.*s®

5.3. Summary of Sections 4 and 5

is article has examined the implementation of Article 1 and Articles 13-19 of
ILO Convention No. 169 into domestic practices through the supervisory body
of the organisation, the Committee of Experts (CEACR). e reports submitted
to the Committee of Experts show that the issue dealing with the beneficiaries
of the Convention varies a lot in di erent countries. is is however, one of the
most important provisions in the whole Convention because it forms the basis
for the enjoyment of other rights. A few themes under this Article have been
picked up here:

00 I0000O0DIDONINC 000000 O L o0I0oINIo CoDo0 O o0mIn0o00000000000nan
that they can benefit from the legislation which applies to them.

1 T e

N 0.t 0 o
sure to identify these peoples.

00 DO00M00000000O000000a 0000 amI00In00000mo000IeID0Ib0010000000O0000 0000
case, but problematic in some countries.

00 CIC00000 DO0000R0O00 000 000000 100000000 0000000 LOm DiOo00 it0I00000 000
element of descending from the “first inhabitants”.

Nt 00 M A
it cannot be the only one.

0 bid.
9 Ibid.

233



234 ILO Convention No. 169

T. Joona / International Community Law Review 12 (2010) 213-260

e problems related to Article 1 have caused problems and disagreements between
di erent peoples in the Nordic countries, especially in Finland. At the moment
it is regarded that those persons who have the right to vote in the Saami Parlia-
ment’s elections (about 8000 people) would be the right holders of the land and
water rights in the Saami Homeland Area. e problem is that there are persons
who do not wish to be entered in the register, and some are not accepted in it.*>

is does not mean however, that those persons would not have rights to land
according to historical jurisdiction examined in Section 1. In Sweden, the sub-
ject issue is strongly connected to reindeer herding which has been practiced as a
traditional livelihood in the area since time immemorial. e state of Norway
has just recently started to grant funding to examine the right holders of land
and water areas in Finnmark. is means that if some person considers that he/
she has a better right to some land/water, it will be examined with state funds in
a special Land Right Tribunal established for the purposes. is would certainly
then help to clarify the issue of “indigenousness” and the ownership to land.

ere are also several similar themes arisen repeatedly in the comments of the
Committee of Experts in regard to rights to land of indigenous peoples.  ese
themes have caused problems also in countries that are just considering the rati-
fication.  ese are for example: the importance of identify the land areas pro-
vided in the Article 14.2., consultation in the case of land exploitation and
exploration, resolving land claims, the situation of specially protected environ-
mental zones, situations where there are large areas of indigenous lands in the
hands of non-indigenous persons and relocation.

One issue that is raised in many of the direct requests and observations is the
need for consultation. According to the ILO Manual the consultation is a funda-
mental principle of the Convention and is stipulated in Article 6.1 However,
one of the major problems facing indigenous and tribal peoples is that often,
they may have little or no say in how, when or why measures which have or will
have direct e ect on their lives decided or put into practice.’®* e Convention
provides the framework for discussions and negotiations between governments
and indigenous and tribal peoples. e objective of such consultation is to reach
agreement (consensus) or full and informed consent. 62

159) See supra the case of Honduras.

160 Article 6.1 In applying the provisions of this Convention, governments shall: a) consult the peoples
concerned, through appropriate procedures and in particular through their representative institutions,
whenever consideration is being given to legislative or administrative measures which may a ect them
directly; 6.2 e consultations carried out in application of this Convention shall be undertaken, in
good faith and in a form appropriate to the circumstances, with the objective of achieving agreement or
consent to the proposed measures.

16 A Manual 2000, 15.

162) Free, prior and informed consent recognizes indigenous peoples’ inherent and prior rights to their
l